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Much has been said in recent times about judicial in- 
roads into legislation, exemplified by such phrases as 
“government by injunction”; “judicial veto power”; “in- 
terpreting statutes out of existence”; etc. A great deal 
of what has been said is undoubtedly justified, and, per- 
haps a great deal more might have been said with equal 
justification. There are two things, however, which are 
more often left unsaid. First, that given a legislative 
policy, the judicial inroads are at times occasioned by the 
methods of administering the legislative will; and second, 
that it lies within the power of Congress so to draft its 
legislation as to prevent these judicial inroads to a very 
large extent. In this paper, I propose to suggest some 
methods whereby Congress may safeguard its legislative 
policies. 


I 
CURATIVE METHODS 


Whether it is because our body of public law is fraught 
with uncertainty, or whether it is because of a sort of neg- 
lect, it would appear that Congress, having enacted an 
important statute, considers itself functus officio, and 
leaves the fate of the law to the executive or administra- 
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tive agencies of the Government and to the courts." At 
any rate, Congress has never embarked upon systematic 
preventive or curative methods to prevent distortion of 
legislation through maladministration or to prevent nulli- 
fication through judicial action. There are ample in- 
stances of reassertion of legislative policy, after adminis- 
trative or judicial action, but the reassertions have been 
sporadic, rather than systematic. 


A. DISTORTION THROUGH ADMINISTRATION 


Few, indeed, are the instances where a law, distorted 
through maladministration, is immediately corrected to 
reassert the legislative policy. Perhaps the most obvious 
example of recent times is presented by the administration 
of the National Industrial Recovery Act.* From an ad- 
ministrative standpoint, the National Recovery Adminis- 
tration could not work. With the available personnel, it 
was impossible to regulate over six hundred industries. 
Compare the administrative set-up of the National Re- 
covery Administration with that of the Interstate Com- 
merce Commission, which until recently dealt with only 
one industry, and it becomes clear that the N.R.A. could 


1In the debates on the Guffey Coal Bill, Representative Vinson of Kentucky, 
in discussing the constitutionality of the proposed measure read into the record 
a letter written by the President, the last paragraph of which was as follows: 
“Manifestly, no one is in a position to give assurance that the proposed act 
will withstand constitutional tests, for the simple fact that you can get not 10 
but 1,000 different legal opinions on the subject. But the situation is so urgent 
and the benefits of the legislation so evident that all doubts should be resolved 
in favor of the bill, leaving to the courts, in an orderly fashion, the ultimate 
question of constitutionality. A decision by the Supreme Court relative to this 
measure would be helpful as indicating with increasing clarity the constitutional 
limits within which this Government must operate. The proposed bill has been 
carefully drafted by employers and employees working cooperatively. An oppor- 
tunity should be given to the industry to attempt to work out some of the major 
problems. I hope your committee will not permit doubts as to the constitution- 
— however reasonable, to block the suggested legislation.” 79 Conc. Rec. 
Further commenting on the views of the Attorney General on the National 
Bituminous Coal Conservation Act, Rep. Vinson said: “After we had sat there 
and discussed all the decisions for 2 or 3 hours, I asked him the question of his 
attitude towards the constitutionality of this bill. Almost verbatim, he said that 
while he could not guarantee what the Supreme Court would do upon this or 
any other constitutional question, no Member of the House or Senate, in his 
opinion, should permit fear of the constitutionality of this measure to deter him 
from supporting the bill if otherwise he would support it.” 79 Conc. Rec. 13449. 
248 Stat. 195, 15 U. S. C. § 701, et seg. (1933). 
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not have performed its work without the wholesale dele- 
gation of governmental powers to private persons and 
without sufficient supervision by those to whom such 
powers were entrusted by Congress. Nor was there any 
necessity to apply the Act to so many industries, if its real 
purpose was to guarantee collective bargaining, increase 
purchasing power and thus effect industrial recovery. 
Facts revealed that some 42 industries employed 78.3% 
of the workers throughout the country; 65 industries em- 
ployed 85.4%.* Forty-two or sixty-four “codes” would 
have been sufficient to give full effect to the statute. The 
great majority of the codes, over 550 of them, were de- 
voted to small industries totalling 15% of employees, and 
being small they did not substantially affect interstate 
commerce, thus having little relation to the legal basis of 
the National Industrial Recovery Act, “to remove ob- 
structions to the free flow of interstate and foreign com- 
merce which tend to diminish the amount thereof.” 

In its quasi-legislative functions, the National Recovery 
Administration overstepped the bounds of constitutional 
and legislative authority. Hearings were held, but they 
were more in the nature of meetings or conferences. There 
was an insufficient attempt at gathering evidence upon 
which findings could be made, which would sustain or 
defeat a proposed code provision. While in the adoption 
of codes, as administrative orders legislative in character, 
there was no constitutional requirement that findings be 
made to support the code provision, and Sec. 3(a) of the 
Act required that findings be made only with reference to 
industry representation and that the codes would not re- 
sult in monopoly, monopolistic practices or oppression of 
small enterprises, many code provisions could not possibly 
have been sustained without findings and evidence of 
extraordinary conditions. The “straight killing” pro- 
vision in the Poultry Code is an illustration of such code 


on Marshall, L. C.: Hours anp WacEs Provisions 1n N.R.A. Cones, pp. 
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provision. The Graphic Arts Code had a provision that 
no member of the industry could make sales, except upon 
uniform contracts to be adopted by the code authority and 
approved by the Administrator for Industrial Recovery. 
Evidently, such provisions could not be sustained, except 
upon facts clearly justifying them. 

Without any legislative authority, the National Recov- 
ery Administration set up a “compliance division” which 
sought to enforce the codes. Instead of limiting itself to 
the statutory methods of enforcement, by proceedings in 
the courts or before the Federal Trade Commission, the 
National Recovery Administration employed other meth- 
ods, such as the threat of the removal of the Blue Eagle 
or the N.R.A. labels. The code authorities, also, in vari- 
ous ways, legal and illegal, attempted to enforce the code 
provisions. In addition, without any express statutory 
authority, the Administrator for Industrial Recovery au- 
thorized the code authorities to impose assessments on the 
members of the industries and to bring suits to collect 
those assessments. All this was done under the provisions 
in the Act authorizing the President to make rules and 
regulations. 

Whatever excuse might have existed for hasty action 
and for mistakes which were indeed inevitable in the first 
few months of the Act, there was ample time in which to 
correct those mistakes which finally spelled the downfall 
of the N.R.A., its good together with its evil. Members 
of Congress knew all this, long before the Schechter 
Case.* Congress, however, did nothing to lend its correc- 
tive aid, but waited until the Supreme Court declared 
Title I of the Act unconstitutional. The same thing may 
be said, to one extent or another, about other administra- 
tive agencies of the Government, but to avoid unnecessary 
controversies, it is best to limit our illustrations to admin- 
istrative agencies which are no longer in existence. 


* Schechter Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 
157a (1935). 
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The statutes creating administrative agencies generally 
provide for annual or special reports to be submitted to 
Congress. These reports enter the general hopper of 
multitudinous documents and they do not come to the 
attention of Congress, unless by chance some member of 
either House, usually one inimical to the policy of the 
law, takes a special interest in the administration of the 
Act. It would have been a comparatively simple matter 
to have such reports referred to the appropriate standing 
committees with directions to report back to the Congress 
whether the legislative policies are effectively carried out 
and whether further legislation is necessary. 


B. JUDICIAL VETO 


Congress has never adopted any systematic practice for 
reaffirming or reenacting a legislative policy after a law 
has been held invalid.” With the exception of the child 
labor provisions of the Wages and Hours law, recently 
enacted, there has never been an instance of a complete 
reassertion of legislative policy by the reenactment of a 
law held invalid by the courts. In some instances of laws 
held invalid, there have been partial reassertions of legis- 
lative policy, but in most instances Congress took no af- 
firmative steps at all, or, as one may say, abandoned or 
surrendered its legislative power. 

The nearest approach to a complete reassertion of legis- 
lative policy, without change in the constitutional basis of 
the Act and without diminution of the legislative effect, 
was the act prohibiting the interstate shipments of oil pro- 
duced contrary to state law,° which cured the unconstitu- 
tional delegation of legislative power found in Sec. 9(c) 
of the National Industrial Recovery Act,’ held invalid in 
Panama Refining Co. v. Ryan.’ Another example ap- 

5For an analysis of the acts of Congress held invalid, see Gilbert, W. C.: 
Provisions of Federal Law Held eg agg = by the Supreme Court of the 
United States. Government Printing Office, 6. 

® 49 Stat. 30; 15 U. S. C. 715 (1935). 


748 Stat. 200; 15 U. S. C. 709 (1933). 
§ 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). 
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proaching complete reassertion of legislative policy is the 
Municipal Bankruptcy Act of 1937° extending the juris- 
diction of the bankruptcy courts to compositions of indebt- 
edness of enumerated taxing agencies or instrumentalities 
of the States, after the Municipal Bankruptcy Act of 
1934*° had been held invalid.“ The later Act was re- 
cently upheld by the Supreme Court without much at- 
tempt at a distinction from the decision on the former 
Act of 1934.” 

Between complete surrender and complete reassertion, 
there are many instances of partial reassertion of legisla- 
tive policy. The extent of reassertion cannot be measured 
by the statute alone. One must take into consideration, 
not only the statute, the decision of the court, its effect on 
the substance of the legislation, and the operation and 
effect of the subsequent statute, but also the economic, 
political or social facts with which the legislation is con- 
cerned. The difficulties of stating to what extent a legis- 
lative policy is reasserted in subsequent legislation become 
obvious when we consider that it is difficult enough to 
state with accuracy whether an act has been held invalid 
and to what extent. It is still debated whether in Mar- 
bury v. Madison,” the Supreme Court held a statute un- 
constitutional, or merely inapplicable to the particular 
case, or whether in Ezsner v. Macomber™ the Court held 
a tax on stock dividends unconstitutional, or that the stock 
dividend under consideration did not constitute income. 

The difficulty of estimating the extent of reassertion is 
due in part to the fact that the concept of “reassertion of 
legislative policy” is itself indefinite. One need only ask 
himself: Is there abandonment or reassertion of legisla- 
tive policy when the court holds a law invalid and then 


950 Stat. 654; 11 U.S. C. 401 et seg. (1937). 

1048 Stat. 798; 11 U. S. C. 303 (1934). 

11 Ashton v. Cameron County Water Improvement District No. 1, 298 U. S. 
513, 56 Sup. Ct. 892, 80 L. ed. 1309 (1936). 

12 Lindsay Strathmore Irrigation District v. Bekins, 304 U. S. 27, 58 Sup. 
Ct. 811, 82 L. ed. 751 (adv. op.) (1938). 

13] Cr. 137, 2 L. ed. 60 (U. S. 1803). 

14252 U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 
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overrules its own decision? Or, is there abandonment or 
reassertion of a legislative policy if the decision is cor- 
rected by constitutional amendment rather than by ordi- 
nary legislation? With this understanding, that we are 
dealing with an indefinite concept, we shall discuss some 
of the methods employed by Congress in reasserting legis- 
lative policy after a law has been declared invalid. The 
methods may be designated as reassertions of legislative 
policy: (1) by extra-legislative action on the part of one 
or both Houses of Congress, bringing about a reversal of 
the Court’s decision by the Court itself; (2) by consti- 
tutional amendment; (3) by diminution of the scope of 
the prior legislation; and (4) by a change in the consti- 
tutional basis of the prior legislation. 


(1) Reversal of Previous Decisions 


There were four instances where the Court reversed it- 
self on the constitutionality of Acts of Congress. Hepburn 
v. Griswold,” holding certain provisions of the Legal 


Tender Acts invalid,*® was overruled by the Legal Tender 
Cases." This reversal, it is an open secret, was accom- 
plished by a change in the personnel of the Court,” in 
which, of course, the Senate played its part. The Act of 
1897 forbidding the sale of intoxicating liquor to allottee 
Indians*® was held invalid in Matter of Heff,” but this 
decision was overruled in United States v. Nice.” In the 
meantime, the law remained on the statute books. There 
was no legislative action whatever, either by way of re- 
pealing or modifying the law held invalid. Nor was there 
any opportunity for evidencing a legislative intent that the 
law remain in effect after the decision in the Heff Case. 


158 Wall. 603, 19 L. ed. 513 (U. S. 1870). 

16 12 Stat. 345, §1 (1862); 12 Stat. 532, §1 (1862); 12 Stat. 711, 19 U. S.C. 
§ 197, 31 U. S. C. § 452, §3 (1863). 

1712 Wall. 457, 20 L. ed. 287 (U. S. 1871). 

18 WARREN, CHARLES: THE SUPREME Court IN Unitep States History. 
(Rev. Ed., 1928) Vol. II, pp. 501-521. 

19 29 Stat. 506 (1897), 25 U. S. C. § 241. 

20 197 U. S. 488, 25 Sup. Ct. 506, 49 L. ed. 848 (1905). 

21 241 U. S. 591, 36 Sup. Ct. 696, 60 L. ed. 1192 (1916). 
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During the intervening period, there was no occasion to 
evidence such legislative intent as would have been pre- 
sented by reenactment of existing legislation, as for ex- 
ample, by the adoption of the revised statutes or by the 
adoption of the United States Code as prima facie law. 

The Minimum Wage Law for the District of Colum- 
bia® was held invalid in Adkins v. Children’s Hospital.” 
The law was considered dead for fifteen years, when the 
Adkins Case was overruled by West Coast Hotel Company 
v. Parrish,” after which the law was put into operation 
without further legislative action but only upon the opin- 
ion of the Attorney General that the decision in the dd- 
kins Case did not have the effect of removing the Mini- 
mum Wage Law from the statute books.” In this case, 
there was a definite abandonment of legislative policy, as 
was evidenced by the termination of the District of Co- 
lumbia Minimum Wage Board and the omission of the 
law from the District of Columbia Code of 1922. Re- 
cently, in the case of Helvering v. Mountain Producers 
Corp.,”* the Court expressly overruled Burnet v. Coronado 
Oil & Gas Co.” which held a federal tax on royalties re- 
ceived from Oklahoma school lands invalid. But it is too 
early to note the effect of the later decision on congres- 
sional legislation. No doubt, it will have some effect.” 
This reversal, it may as well be admitted, was part of a 
tremendous change in judicial approach to legislation, 
brought about by the President’s court plan and the great 
amount of pressure exerted in Congress, as well as change 
in the personnel of the Court. 

Whatever may be said about the advisability of pa- 
tiently waiting for the Supreme Court to overrule its own 

22 40 Stat. 960 (1918), 43 U. S. C. § 183. 

28 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923). 

24 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 703 (1937). 

25 39 Op. Atty. Gen. Apr. 3, 1938. 

26 303 U. S. 376, 58 Sup. Ct. 623, 82 L. ed. 607 (1938). 

27 285 U. S. 393, 52 Sup. Ct. 443, 76 L. ed. 815 (1932). 

28 See Senate Res. 303, 75th Cong., 3rd Sess., appointing a special committee 


on a of governmental securities and taxation. Conc. REc., June 16, 1938, 
p. 3 
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decisions, before attempting reenactment of legislative 
policy contained in acts held invalid, it is evident that 
such endurance would exceed the bounds of virtue. 


(2) Constitutional Amendment 


Equally difficult and prolonged is the method of reas- 
serting legislative policy through constitutional amend- 
ment. Here, as in the case of the first method of waiting 
for the Supreme Court to reverse itself, there is always a 
question whether the adoption of a constitutional amend- 
ment means reassertion or abandonment of legislative 
policy. From the standpoint of the exercise of existing 
legislative power, resort to amendment is undoubtedly an 
abandonment of legislative policy. From the standpoint 
of exertion of legislative effort, resort to amendment may 
entail the highest degree of reassertion of legislative 
policy. 

There were three instances of rectification of decisions 
by constitutional amendment. When the Missouri Com- 
promise” was held invalid in the Dred Scott Case,*° the 
decision was rectified by the Thirteenth Amendment. The 
legislative effort consisted, not only in the enactment of 
the joint resolution, but also in the declaration of the Civil 
War and the legislation incident thereto. When the In- 
come Tax Law of 1894*' was held invalid,” the decision 
was rectified by the Sixteenth Amendment. There was 
not much legislative effort exerted in the enactment of the 
resolution which culminated in the Amendment.” 

The case of the Child Labor Law represents very great 
exertion of legislative effort. The First Child Labor 
Act, held unconstitutional in Hammer v. Dagenhart,* 

29 3 Stat. 548, §8 (1820). 
30 19 How. 393, 15 L. ed. 691 (U. S. 1857). 


3128 Stat. 553 (1894). 


32 Pollock v. Farmers Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 
L. ed. 759 (1895); 158 U. S. 601, 15 Sup. Ct. 912, 39 L. ed. 1108 (1895). 


33 Warren: Op. cit. supra, Vol. II, p. 700, and articles cited. 
34 39 Stat. 675 (1916). 
85 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 
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was followed by the Second Child Labor Act,** which, 
however, was also held unconstitutional.” Fifteen years 
ago Congress passed a joint resolution to amend the Con- 
stitution,” but this proposed amendment has not yet been 
ratified by three fourths of the States. The Child Labor 
Amendment furnishes ample illustration of both the great 
amount of legislative effort required to rectify a court 
decision by constitutional amendment, and also that it is 
too slow a process for meeting the needs of a rapidly 
changing society. 


(3) Diminution of the Scope of Legislation 


Reassertion of legislative policy through the diminution 
of the scope of the original legislation is to be found in the 
enactment of the Trade Mark Act of 1881," protecting 
trade marks in commerce with foreign nations and the 
Indian Tribes, and the Trade Mark Act of 1906," extend- 
ing the protection to trade marks in interstate commerce, 
after the Trade Mark Acts of 1870 and 1876“ applicable 
to all commerce, had been held invalid.“* Another ex- 
ample is the Second Employers Liability Act,“* passed for 
the benefit of railroad employees engaged in interstate 
commerce at the time of injury, and upheld in the Second 
Employers Liability Cases,“ after the First Employers 
Liability Act“ covering all employees of interstate car- 


86 40 Stat. 1138 (1919). 

on Ba. v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 
22) 
88 43 Stat. 670 (1924). 

89 The question is not yet settled whether a state may ratify an amendment 
after having rejected it. This was done with reference to the Child Labor 
Amendment by the states of Kansas and Kentucky. The Kentucky Court of 
Appeals held that the ratification of the amendment, after the state together 
with 13 others had rejected it, had no validity. Chandler v. Wise, 270 Ky. 1, 
108 S. W. (2d) 1024 (1937). The Supreme Court of Kansas upheld the right 
of the state legislature to ratify the amendment after having rejected it. Cole- 
man v. Miller, 146 Kan. 390, 71 P. (2d) 518 (1937). Both cases are now 
pending in the Supreme Court. 

4021 Stat. 502 (1881). 

41 33 Stat. 724 (1906). 

4216 Stat. 210 (1870); 19 Stat. 141 -, 

48 Trade Mark Cases, ”. U. S. 82, 25 L. ed. 550 (U. S. 1879). 

44 35 Stat. ~~ 45 U.S. C. §51 (1908). 

45 223 U. S. 1, 32 Sup. Soe 169, 56 L. ed. 327 (1912). 

46 34 Stat. 933 (1906). 
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riers had been held invalid.** A third illustration is the 
amendment to Sec. 3 of the Immigration Act of 1907,“ 
which made it a felony for any person to keep or harbor 
any alien prostitute within three years after her entry in 
the United States, and which was held unconstitutional.” 
The amendment” limited the penalty to harboring an 
alien prostitute “in pursuance of her illegal importation,” 
and was upheld in Ex Parte Szumrak.” ‘This provision 
was carried into the Immigration Act of 1917.% A fourth 
example is to be found in the provisions of the Revenue 
Acts of 1932 and 1934° which imposed an income tax on 
the President and Federal judges taking office subsequent 
to these enactments, after a similar provision in the Rev- 
enue Act of 1918,” taxing the salaries of the President and 
all Federal Judges had been held unconstitutional in 
Evans v. Gore” and Miles v. Graham.” The fifth is the 
Bituminous Coal Conservation Act of 1937 which elim- 
inated the labor provisions of the Bituminous Coal Con- 
servation Act of 1935 held unconstitutional in Carter v. 
Carter Coal Co.” Sixth, the provision in the Revenue 
Act of 1916,” imposing an income tax on stock dividends 
was held unconstitutional in Eisner v. Macomber™ and 
was followed by taxes imposed on undistributed corporate 
profits in the Revenue Act of 1936. Seventh, the Frazier 
Lemke Act of 1934,” held unconstitutional in Louisville 


47 Howard v. Illinois Central R. R. Co., 207 U. S. 463, 28 Sup. Ct. 141, 52 
L. ed. 297 (1908). 

48 34 Stat. 899 (1907). 

49 Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 53 L. ed. 737 (1909). 

50 36 Stat. 264, §2 (1910). 

51278 Fed. 803, E. D. Mich. (1922). 

52 39 Stat. 878 (1917); 8 U. S. C. § 138 (1934). 

53 47 Stat. 178, §22 (1932); 48 Stat. 686, §22(a) (1934). 

5440 Stat. 1065 (1918). 

55 253 U. S. 245, 40 Sup. Ct. 550, 64 L. ed. 907 (1920). 

56 268 U. S. 501, 45 Sup. Ct. 601, 69 L. ed. 1067 (1925). 

57 $0 Stat. 90; 15 U. S. C. Supp. § 828 et seg. (1937). 

58 49 Stat. 991, 41 U. S. C. §24a (1935). 

59 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 

60 39 Stat. 756 (1916). 

61 252 U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

82 49 Stat. 1655; 26 U. S. C. Supp. §13 (1936). 

63 48 Stat. 1289, 11 U. S. C. Supp. §203 (1934). 
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Joint Land Bank v. Radford“ was followed by the 
Frazier Lemke Act of 1935,° upheld in Wright v. Vinton 
Branch.” 

In the above instances, conformity with the prior deci- 
sions accompanied the reassertions of legislative policy as 
to applications not covered by those decisions. 


(4) Change in Constitutional Basis 


In one instance, Congress attempted new legislation by 
diminishing the scope of the earlier act, and when that 
failed, resorted to a different constitutional power to put 
the legislative policy into effect. The Act of Oct. 6, 1917” 
amended Sec. 24 of the Judicial Code so as to extend to 
seamen the benefits of the state workmen’s compensation 
acts. This was held invalid.” In 1922, Congress by an- 
other amendment” to Sec. 24 of the Judicial Code limited 
the extension of the benefits of the workmen’s compensa- 
tion acts only to longshoremen, the other seamen having 
been taken care of by the Jones Seamen’s Act of 1920.” 
The 1922 amendment was held unconstitutional." There- 
upon Congress enacted the Longshoremen’s & Harbor 
Workers’ Compensation Act of 1927.” 

In both the Longshoremen’s and Harbor Workers’ 
Compensation Act and the Second Child Labor Act, al- 
ready mentioned, there was a change in the constitutional 
basis of the legislation. In the Longshoremen’s Act, the 
change was from the power to regulate the jurisdiction 
of the Federal courts to the power to legislate over mari- 
time matters; in the Second Child Labor Act, the taxing 
power was employed after the exertion of the power to 


64 295 U. S. 555, 55 Sup. Ct. 854, ad i ed. 1593 (1935). 

65 49 Stat. 942; 11 U. S. C. 203 (1935). 

66 300 U. S. 440, 57 Sup. Ct. 556, 81 L. ed. an (1937). 

67 40 Stat. 395 (1917), 28 U.S. C. § 371 (19 

88 Knickerbocker Ice Co. v. Stewart, 253 U. S 149, 40 Sup. Ct. 438, 64 L. ed. 
834 (1920). 

69 42 Stat. 634 (1922), 28 : C. $41 (3). 

7041 Stat. 1007; 46 U. S. CF 688 (1920). 

71 Washington v. Dawson & Co., 264 U. S. 219, 44 Sup. Ct. 302, 68 L. ed. 
646 (1924). 

72.44 Stat. 1424; 33 U.S. C. $1901 et seg. (1927). 
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regulate commerce was held invalid. A change from the 
commerce power to the taxing power took place in the 
enactment of the Grain Futures Act,” upheld in Chicago 
Board of Trade v. Olsen, after the Futures Trading 
Act,” based on the taxing power, was held invalid.” 
Similarly, the Agricultural Adjustment Act" based on 
the taxing power, and held unconstitutional in United 
States v. Butler™ and Rickert Rice Mills v. Fontenot™ 
was followed by a number of acts including the Soil Con- 
servation Act of 1936, based on the spending power and 
the Agricultural Adjustment Act of 1938* based on the 
spending power and the commerce power. The railroad 
retirement legislation presents an instance where the first 
Act,” based on the commerce power and held invalid in 
Railroad Retirement Board v. Alton R. R. Co.” was suc- 
ceeded by a Railroad Retirement Act,” also based on the 
commerce power, and by an act imposing an income tax 
on railroad employees and an excise tax on their em- 
ployers.” 

The above instances illustrate the sporadic reassertions 
of legislative policy after acts of Congress have been ad- 
versely affected by judicial action. Holding an act of 
Congress invalid as being contrary to the Constitution is 
itself a matter of great importance, and warrants great 
concern on the part of Congress. The two Houses ought 
to have standing committees on the Constitution, or, better 
still, a Joint Committee on the Constitution, to consider 
all questions of constitutional law pertaining to legisla- 


73 42 Stat. ‘ee hie S. C. §3 (1922). 

74262 U. S.1 Ct. 470, 67 L. ed. 839 (1923). 

75 42 Stat. 187 Cis 

76 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 

77 48 Stat. 31, 7 U. S.C. § 601 (1933). 

78 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936). 

79 297 U. S. 110, 56 Sup. Ct. 374, 80 L. ed. 513 (1936). 

80 49 Stat. 1148; 16 U. S. C. Supp. § 590 a-q (1936). 

81 50 Stat. 246, 7 U. 5. C. Supp. § 601 (1938). 

82 48 Stat. 1283 (1934 

83 295 U. S. 330, 55 Sup. +3 758, 79 L. ed. 1468 (1935). 

84 ~y* Stat. 967, 45 Uz S. C. §215 (1935), as amended by 50 Stat. 307, 45 
U. S. C. § 228 (1937). 

a 49 Stat. 974, superseded by 50 Stat. 437, 45 U. S. C. §§ 261 et seg. (1937). 

2 
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tion. To these committees should be referred all cases in 
which acts of Congress are held unconstitutional in whole 
or in part, and they should report back to Congress with 
recommendations, in the form of legislation or constitu- 
tional amendments, for the reassertion of the legislative 
policy. 

This recommendation is not to be construed as encour- 
aging disregard of the decisions of the Supreme Court. 
On the contrary, the recommendation presupposes that 
the reassertions of legislative policies would be within the 
bounds of those principles, laid down in the Supreme 
Court decisions, which constitute integral parts of our con- 
stitutional system. —The Supreme Court has often said that 
in passing on the validity of legislation, it deals with the 
question of power. With the wisdom and policy of legis- 
lation the courts are not concerned.” It follows, there- 
fore, that if Congress embarks upon a national policy, for 
example, the elimination of child labor, the question be- 
fore the Court is not whether Congress may pursue that 
policy, but whether there is any grant of power in the 
Constitution to enact the particular statute under consid- 
eration. It is upon the latter question that opinions of 
judges may differ, and since the knowledge of constitu- 
tional principles is not confined to judges, the legislators 
and others may also entertain opinions of their own. In 
Hammer v. Dagenhart,” the Coutt, in a five to four de- 
cision, held that Congress may not prohibit the transpor- 
tation of goods in interstate commerce in the manner 
prescribed in the First Child Labor Act.* In Bailey v. 

86 South Carolina State Highway Department v. Barnwell Bros., 303 U. S. 
177, 191, 58 Sup. Ct. 510, 82 L. ed. (adv. op.) 469 (1938); Carmichael v. 
Southern Coal & Coke Co., 301 U. S. 495, 510, 515, 57 Sup. Ct. 868, 81 L. ed. 
1245 (1937) ; Townsend v. Yeomans, 301 U. S. 441, 451, 57 Sup. Ct. 842, 81 L. 
ed. 1210 (1937) ; Sonzinsky v. United States, 300 U. S. 506, 514, 57 Sup. Ct. 554, 
81 L. ed. 772 (1937) ; West Coast Hotel Co. v. Parrish, 300 U. S. 379, 398, 
57 Sup. Ct. 578, 81 L. ed. 703 (1936); St. Joseph Stockyards Co. v. United 
States, 298 U. S. 38, 50, 56 Sup. Ct. 720, 80 L. ed. 1033 (1936); Minnesota 
Moratorium Case, 290 U. S. 398, 447-8, 54 Sup. Ct. 231, 78 L. ed. 413 (1934) ; 
Gold Clause Cases, 294 U. S. 240, 311, 55 Sup. Ct. 407, 79 L. ed. 885 (1935). 


87 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 
88 39 Stat. 675 (1916). 
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Drexel Furniture Co.,” the Court held that Congress may 
not, under the guise of taxation, penalize the employment 
of children, in the manner prescribed in the Second Child 
Labor Act,”® because the imposition of penalties is itself 
an incident to a power for which provision must be found 
in the Constitution. In each of these decisions, the Court 
might well have added: This is our holding on the ques- 
tion of Congressional power as reflected in the statute be- 
foreus. If Congress deems child labor a nation-wide evil, 
and it can eliminate or discourage this evil by the use of 
a different power, or by a different use of the same con- 
stitutional power, by all means let it do so. 

Then Congress might have resorted to its spending 
power, giving grants to states for the education and recrea- 
tion of needy children.” Congress might have reiterated 
that it will not permit the use of the instrumentalities of 
interstate commerce in furtherance of what it deems to 
be a nation-wide evil.*” Congress might have sought other 
methods of taxation which would have a discouraging 
effect on the employment of children. 

There are instances in which Congress may accept the 
constitutional principle laid down in a decision but not 
its application. When the Supreme Court held the Fu- 
tures Trading Act** unconstitutional,”* Congress accepted 
the principle that it may not regulate intrastate commerce, 
but rightly showed in the Grain Futures Act® that the 
regulation concerned interstate and foreign commerce.” 
Likewise, when the Court held the Minimum Wage Law 
of the District of Columbia” an arbitrary, unreasonable 


89 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922). 

90 40 Stat. 1138 (1919). 
isan y- Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 

92 Cf. Kentucky Whip & Collar Co. v. Illinois Central R. R., 299 U. S. 334, 
57 Sup. Ct. 277, 81 L. ed. 270 (1937). 

98 Supra note 75. 

%4 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 

95 42 Stat. 998 (1922); 7 U. S. C. §3 (1934). 

96 Chicago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 
839 (1923). 

97 40 Stat. 960 (1918). 
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and oppressive interference with the freedom of contract,” 
Congress could have accepted the principle that it may 
not pass laws which are arbitrary, unreasonable and op- 
pressive interferences with the freedom of contract, but 
could have gathered the facts and could have shown that 
there was no freedom of contract, and that the same or 
another regulation of minimum wages would be neither 
arbitrary nor unreasonable nor oppressive.” 


C. JUDICIAL INTERPRETATION 


In treating of “judicial inroads into legislation,” one 
must not overlook that the most frequent inroads are to be 
found, not in holding statutes invalid but in rendering 
them partly or wholly ineffective through judicial inter- 
pretation. Just as in the case of statutes held invalid, the 
reassertions of legislative policy have been sporadic, so 
also has there been no systematic effort to reassert the 
legislative will when the effectiveness of legislation has 
been diminished through interpretation. The examples 
of reassertion or abandonment of legislative policy in con- 
nection with interpretations, however, are too numerous to 
lend themselves to exhaustive treatment. 

An apt illustration of a statute, whose effectiveness has 
been diminished through judicial interpretation is R.S. 
sec. 3224, which prohibits suits to enjoin assessment or 
collection of taxes. This provision has been interpreted 
as not prohibiting suits to enjoin taxes which operate as 
penalties, and as not prohibiting suits which present 
special or extraordinary circumstances.” Whatever may 
be said concerning the propriety of the first limitation, 
namely, treating taxes as penalties, the language of R.S. 
sec. 3224 is broad enough to include such penalties.*” 

98 Adkins y. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 
ry West Coast Hotel Co. v. Parrish, supra note 86. 

100 14 Stat. 475 (1867), 26 U. S.C. § 1543 (1934). 

101 Lipke v. Lederer, 259 U. S. 557, 42 Sup. Ct. 549, 66 L. ed. 1061 (1922). 

102 Miller v. Standard Nut Margerine Co., 284 U. S. 498, 509-10, 52 Sup. Ct. 


250, 76 L. ed. 416 (1932). 
103 Kohlhamer v. Smietanka, 239 Fed. 408 (1917). 
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The second limitation, the presence of special or extraor- 
dinary circumstances, is inherent in any suit for injunc- 
tion. An injunction is itself an extraordinary remedy and 
should not be granted, except under extraordinary condi- 
tions.* To say that R.S. sec. 3224 is not applicable where 
exceptional or extraordinary circumstances exist means, 
therefore, that while the courts may be influenced by this 
jurisdictional limitation, they will not necessarily follow 
it.’ Nothing has been done by Congress to correct this 
diminution of the effectiveness of R.S. sec. 3224 through 
judicial interpretation. 

On the other hand, an example of a statute narrowly 
construed by the Supreme Court, but later amended so as 
to reassert the original legislative policy, is the present 
Sec. 13 of the Interstate Commerce Act.’ This section, 
prior to the amendment, was interpreted as not author- 
izing the I.C.C. to require information except in connec- 
tion with complaints charging violations of the Act.’” 
Upon the amendment of Sec. 13 in 1916, the Supreme 
Court held*®* that in view of the amendment, the Com- 
mission had power to require information without insti- 
tuting a complaint, despite the fact that in the previous 
case, the statute had been narrowly construed “so as to 
avoid a succession of constitutional doubts.” Another ex- 
ample of reassertion of legislative policy, upon a diminu- 
tion of the effectiveness of the previous law through 
interpretation, is the Norris La Guardia Act*® enacted 
to correct the interpretation of Sec. 20 of the Clayton 
Act,”° that it was merely declaratory of existing law.’" 


oe v. Bidwell, 176 U. S. 73, 80, 20 Sup. Ct. 280, 44 L. ed. 377 


105 Cf. Allen v. Regents of University System of Georgia, 58 Sup. Ct. 980 
(U. S. 1938). 

10649 U. S. C. §13 (1934). 

107 Interstate Commerce Commission vy. Harriman, 211 U. S. 407, 29 Sup. Ct. 
115, 53 L. ed. 253 (1908). 

108 Smith v. Interstate Commerce Commission, 245 U. S. 47, 38 Sup. Ct. 34, 
62 L. ed. 141 (1917). 

108 47 Stat. 70, 29 U. S. C. 101 et seg. (1932). 

110 38 Stat. 738 (1914), 29 U. S. C. $52 (1934). 

111 Duplex Printing Co. v. Deering, 254 U. S. 433, 470, 41 Sup. Ct. 158, 65 
L. ed. 344 (1921). 
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Legislative machinery may be adopted whereby, upon 
diminution of the effectiveness of legislation through in- 
terpretation, Congress would have an immediate oppor- 
tunity to express its legislative intent. This may be done 
by referring such decisions to the appropriate committees 
of Congress with directions to report back to Congress. 

In summation, it may be pointed out that while Con- 
gress does concern itself with administration and adjudi- 
cation of its laws, to the extent of using corrective means 
when laws are maladministered, held invalid or dimin- 
ished in effectiveness through interpretation, there are no 
systematic curative methods pursued for safeguarding the 
legislative policies prescribed. It is assumed that a legis- 
lative policy worth promulgating is worth maintaining, 
until Congress chooses to abandon it. To this end, the 
suggestion is made that the committee responsible for the 
original reports to their respective Houses in the enact- 
ment of laws, shall also be charged with the task of exam- 
ining the annual or special reports of the executive or 
administrative agencies of the government, as well as the 
decisions of the courts interpreting the statutes, and to 
report to Congress whether the legislative policies are 
being properly carried into effect, whether the Congres- 
sional intent is being properly interpreted, or whether 
further legislation should be enacted as a corrective aid. 
In the case of laws held invalid, in whole or in part, the 
suggestion is to have such decisions referred to a special 
committee on the Constitution, whose task should also be 
to concern itself with all legislative constitutional 
problems. 

II 


PREVENTIVE METHODS 


While it is important to pursue a systematic course for 
rectifying administrative and judicial action which ad- 
versely affect legislative policies, it is still more important 
that Congress adopt a preventive course in the drafting 
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of legislation. Congress should draft laws in such manner 
that they would definitely and clearly reveal the legisla- 
tive intent and be logically relevant to the powers granted 
in the Constitution. This is a good principle to follow, 
but it is too general to be of any practical value, especially 
since the points of disagreement relate not to the pro- 
visions of the Constitution itself, but to their implications 
as reflected in the decisions of the courts. Two legislators 
may equally adhere to this noble principle, yet arrive at 
opposite conclusions on the question whether a proposed 
measure would be consistent with the Constitution. The 
principle to be followed must be stated in more specific 
language. 

In outlining this preventive method, I shall limit my- 
self to the problems arising in the enactment of complex 
legislation and treat only of (a) the factual basis of legis- 
lation; (b) the legislative policy; (c) the delegation of 
functions to administrative agencies; and (d) the pro- 
visions for judicial review. 


A. THE FACTUAL BASIS OF LEGISLATION 


The main difficulties which arise in connection with 
complex legislation relate to questions of constitutional 
law, although the difficulties of statutory interpretation 
are also by no means few. In safeguarding such legisla- 
tion from attack on constitutional grounds, it must be 
borne in mind that while at times constitutional tests can 
be applied to a statute on its face, that is irrespective of 
the facts relating to the statute or to the particular case,” 
most often the application of a constitutional provision 
depends not only on the extent to which the legislative 
power is exerted, and on the wording of the statute, but 
also on the general facts to which the legislation relates, 
and on the particular facts of the case before the court. 
The constitutional provision whose application is most 


112 F.g. Near v. Minnesota, 283 U. S. 697, 708 et seq., 51 Sup. Ct. 625, 75 
L. ed. 1357 (1931). 
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often dependent upon facts is the due process clause,‘ 
but this is also true of other provisions, including the com- 
merce clause.** 

Unlike other countries,"° we test the constitutionality 
of legislation through litigation in the courts.”* The log- 
ical method, therefore, of bringing forth the facts neces- 
sary to sustain the validity of legislation is to make them 
part of the evidence of the case. Theoretically, the liti- 
gants may be relied upon to include in the record all the 
facts necessary for a consideration of the constitutional 
questions raised. Practically, when dealing with complex 
legislation, the evidence introduced falls far short of the 
facts necessary to sustain what one might call a radical 
departure in legislation. Often, it is impracticable to put 
the facts concerning general industrial conditions, for ex- 
ample, within the record of each case; furthermore, it 
may appear that the general facts upon which the validity 


115 


118 See Nashville Chattanooga & St. Louis Ry. Co. v. Walters, 294 U. S. 
405, 414-5, 55 Sup. Ct. 486, 79 L. ed. 949 (1935) and cases cited therein. 

114 National Labor Relations Board v. Jones & Laughlin Co., 301 U. S. 1, 
34-40, 57 Sup. Ct. 615, 81 L. ed. 893 (1937); Standard Oil Co. of Indiana v. 
United States, 283 U. S. 163, 168-9, 51 Sup. Ct. 421, 75 L. ed. 926 (1931) ; 
Swift & Co. v. United States, 196 U. S. 375, 397, 25 Sup. Ct. 276, 49 L. ed. 
518 (1905); Stafford v. Wallace, 258 U. S. 495, 518-28, 42 Sup. Ct. 397, 66 
L. ed. 735 (1922). 

115 In the post-war constitutions of some of the European countries the validity 
of legislation may be determined by a Supreme Court or a constitutional court 
when the question is certified to that court by some designated governmental 
agency. See Haines, CHARLES G.: AMERICAN DoctTRINE OF JUDICIAL SUPREM- 
ACY, pp. 591, 619, 640, 645. In several of the state constitutions, provision is made 
for advisory opinions to be rendered by the highest courts on “important ques- 
tions of law” on the request of the Governor or either branch of the legislature. 
See the constitutions of Maine (Art. VI, Sec. 13), Rhode Island (Amendment 
XII, Sec. 2), Massachusetts (Art. 146), New "Hampshire | (Art. 47), and 
Colorado (Art. VI, Sec. 3). In two states such provision is made only for 
opinions on the governor’s constitutional powers and duties. South Dakota 
(Art. V, Sec. 13) and Florida (Art. IV, Sec. 13). These provisions, however, 
do not exhaust the powers of the courts to pass on the constitutionality of legis- 
lation and the advisory opinions are not conclusive on the constitutional ques- 
tions which may be raised in any case or controversy before those courts. 

116 See Massachusetts v. Mellon, 262 U. S. 447, 488, 43 Sup. Ct. 597, 67 L. 
ed. 1078 (1923), in which the Court said: “We have no power per se to review 
and annul acts of Congress on the ground that they are unconstitutional. That 
question may be considered only when the justification for some direct injury 
suffered or threatened, presenting a justiciable issue, is made to rest upon such 
an act.” See also Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 300, 
82 L. ed. 263 (adv. op.) (1938). However, the rule that courts will not pass 
on the constitutionality of a statute, unless that is necessary to safeguard per- 
sons from direct and immediate legal injury has not been uniformly followed. 
f, a v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 
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of legislation depends, are irrelevant; and generally the 
introduction of such facts unnecessarily burdens the rec- 
ord. Methods, therefore, had to be devised whereby the 
general facts could be brought before the courts without 
burdening the record of each case. 

About the year 1905, lawyers of great ability began re- 
sorting to the practice of putting these general facts into 
their briefs,“” which became known as the “Brandeis 
Brief.” There it was urged that the court should adopt 
the statistical data gathered by economists or social work- 
ers, disinterested in the particular case, as the general and 
prevailing facts. In effect, the courts were asked to take 
judicial notice of those facts. The rules of judicial no- 
tice, however, did not permit such a wide acceptance of 
statistical data. Still, the practice of including the gen- 
eral facts or economic data in the briefs has continued to 
date. The acceptance of these facts and data has depended 
largely on the inclination of the individual judges. In 
Muller v. Oregon, the Supreme Court, speaking through 
Mr. Justice Brewer, said (pp. 418-20) : 

“Tt may not be amiss, in the present case, before examining the 


constitutional question, to notice the course of legislation as well 
as expressions of opinion from other than judicial sources.” 


After summarizing the brief filed by Mr. Brandeis, the 
opinion continued: 


“The legislation and opinions referred to in the margin may 
not be, technically speaking, authorities, and in them is little or 
no discussion of the constitutional question presented to us for 
determination, yet they are significant of a widespread belief that 
women’s physical structure, and the functions she performs in 
consequence thereof, justify special legislation restricting or qual- 
ifying the conditions under which she should be permitted to toil. 
Constitutional questions, it is true, are not settled by even a con- * 
sensus of present public opinion. . . At the same time, when 
a question of fact is debated and debatable, and the extent to 
which a special constitutional limitation goes is affected by the 
truth in respect to that fact, a widespread and long continued be- 
lief concerning it is worthy of consideration. We take judicial 
cognizance of all matters of general knowledge.” 


117 Muller v. Oregon, 208 U. S. 412. 28 Sup. Ct. 324, 52 L. ed. 551 (1908). 
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But in Adkins v. Children’s Hospital,** the Court 
speaking through Mr. Justice Sutherland, said (pp. 559- 
60) : 

“We have also been furnished with a large number of printed 
opinions approving the policy of the minimum wage, and our own 
reading has disclosed a large number to the contrary. These are 
all proper enough for the consideration of the law making bodies, 
since their tendency is to establish the desirability or undesira- 
bility of the legislation; but they reflect no legitimate light upon 
the question of its validity, and that is what we are called upon to 
decide. The elucidation of that question cannot be aided by 
counting heads. . . A mass of reports, opinion of special ob- 
servers and students of the subject, and the like, has been brought 
before us . . ., all of which we have found interesting but only 
mildly persuasive.” 


The practice of including general economic facts in the 
briefs of counsel is not to be disparaged. On the contrary, 
it is important that judges be apprised of the facts which 
lie at the basis of legislation, instead of having them re- 
main blind to those facts and dispose of legislation, “in an 
intellectual vacuum.”** While this practice is highly 


desirable, however, it must be resorted to with a full ap- 


preciation of its limitations. 

About 1930, a further development took place. The 
Supreme Court, in an opinion by Justice Brandeis, laid 
down the rule that where the application of a statute de- 
pends upon a factual situation, the courts will assume the 
existence of facts necessary to sustain the validity of the 
statute, in the absence of a showing in the record that such 
facts do not exist.’ ‘This was a corollary to the proposi- 
tion that courts must indulge in every presumption in 
favor of the validity of a statute. The rule announced by 
Justice Brandeis was hailed as a great advance. Within 


118 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923). 

119 Supra note 114. National Labor Relations Board v. Jones & Laughlin 
Co., 301 U. S. 1, 41 (1937); Cf. Carter v. Carter Coal Co., supra note 116. 

120 Q’Gorman & Young v. Hartford Fire Ins. Co., 282 U. S. 251, 51 Sup. Ct. 
130, 75 L. ed. 324 (1931). 

121 Hamilton, W. H.: The Jurist’s Art (1931) 31 Con. L. Rev. 1073; ." ait 
(1931) 41 Yate L. J. 262; (1931) 9 Tex. L. Rev. 602; (1931) 9 N. 
L. Q. Rev. 82-7. Some seventeen years prior thereto, Justice Van De ba 
o expressed the same view in Lindsley v. Natural Carbonic Gas Co., 220 

U. S. 61, 78, 31 Sup. Ct. 337, 55 L. ed. 369 (1911). He said: “. . . If any 
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the same term, however, the question arose: When does 
the validity of the application of a statute depend on the 
factual situation, and when may a statute be held invalid 
aside from the facts? On this point, Justices Brandeis 
and Butler found themselves in opposition. The latter, 
in a dissenting opinion, relied on the same doctrine for the 
proposition that the Minnesota Gag Law should be held 
constitutional.” 

Despite the uncertainty which centered about the 
assumption of facts necessary to sustain the validity of 
legislation, too much reliance was put on the doctrine, 
especially in the first few years of the New Deal, and was 
extended to cover sublegislative administrative action, as 
well as the statutes themselves. A reaction set in; the 
existence of such facts was not assumed; on the contrary, 
the Supreme Court required them to be made of record 
in the particular case before it.’* 

If only a simple method were devised of laying before 
the courts the facts necessary to sustain complex legisla- 
tion, so that there would be no further question as to those 
facts in the enforcement of the legislation. The nearest 
approach we have to such method is the practice of mak- 
ing legislative findings. Here again, we have a method 
which, however, is not without its limitations. 

Let us sketch briefly the development of legislative find- 
ings. When the Futures Trading Act** came before the 
Supreme Court, Chief Justice Taft delivered an opinion 
holding the act invalid, on the theory that, under the guise 
of its taxing power, Congress attempted to regulate mat- 
ters of intrastate commerce.’*” Soon afterwards, Congress 
passed the Grain Futures Act,’”* which began with a re- 
state of facts reasonably can be conceived that would sustain it, the existence 
of that state of facts at the time the law was enacted must be assumed.” Jus- 
tice Van Devanter’s statement, however, did not arouse much discussion. 

122 Supra note 112. 

128 Borden Farms Corporation v. Baldwin, 293 U. S. 194, 209, 55 Sup. Ct. 
187, 79 L. ed. 281 (1934). 

124 42 Stat. 187 (1921), 7 U. S. C. A. §1 note (1934). 


125 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 
1°6 42 Stat. 998, 7 U. S. C. §3 (1922). 
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cital of facts. Congress found, among other things, that 
intrastate transactions in grain futures had a tremendous 
effect upon interstate and foreign commerce; it found 
further that the regulation of this interstate and foreign 
commerce could not be accomplished without also reg- 
ulating intrastate transactions. This statute came before 
the Supreme Court, and Chief Justice Taft, again deliver- 
ing the opinion, held that in view of these findings, which 
were binding on the Court, the statute must be held a 
valid exercise of the power of Congress to regulate com- 
merce among the states and with foreign nations.’ These 
two decisions furnish ample illustration of the important 
role which legislative findings play in sustaining the va- 
lidity of legislation. 

The decision on the Grain Futures Act was followed by 
a number of cases in which the Court felt itself bound by 
legislative findings.*** ‘This gave rise to a notion, among 
some lawyers, that all Congress needs to do, in order to 
validate an act which otherwise may be held invalid, is to 
make findings as to facts. They were doomed to disap- 
pointment. 

In the Railroad Retirement Case’ the Chief Justice, 
in his dissenting opinion, vigorously attacked the decision 
reached by the majority, on the ground that the Court had 
substituted its own judgment for that of Congress on a 
question of fact: namely, the relation between retirement 
and pensioning of railroad employees and the promotion 
of efficiency, economy and safety in the operation of inter- 
state carriers. In justification of the majority opinion, it 
must be said, however, that in the Railroad Retirement 


127 Chicago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 
839 (1923). 


128 Radice v. New York, 264 U. S. 292, 294, 44 Sup. Ct. 325, 68 L. ed. 690 
(1924) ; Euclid v. Ambler Co., 272 U. S. 365, 368, 47 Sup. Ct. 114, 71 L,. ed. 
303 (1927); Zahn v. Board of Public Works, 274 U. S. 325, 328, 47 Sup. Ct. 
594, 71 L. ed. 1074 (1927); Stevenson v. Binford, 287 U. S. 251, 272, 53 Sup. 
Ct. 181, 77 L. ed. 288 (1932): Old Dearborn Co. v. Seagram Corp., 299 U. S. 
183, 196, 57 Sup. Ct. 139, 81 L. ed. 109 (1936). 

129 Railroad Retirement Board v. Alton R. R. Co., 295 U. S. 330, 55 Sup. 
Ct. 758, 79 L. ed. 1468 (1935). 
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Act, Congress had made no express findings. At best, 
there was an expectation, or a hope, or a finding by im- 
plication, that the retirement of aged employees would 
promote efficiency, economy, and safety.** 

The worst blow to the dignity of legislative findings is 
to be found in the Guffey Coal Cases.’ There, Congress 
did make express findings. It is true that the findings in 
the Bituminous Coal Conservation Act were much too 
sketchy, more in the nature of ultimate conclusions; but 
they were amply supported by evidence introduced in the 
hearings before committees of Congress, by reports of the 
Bureau of Mines, and by extensive evidence in the record 
of the cases themselves. The Court, in an opinion by 
Justice Sutherland, characterized those findings as mere 
opinions. ‘This was a clear departure from the rule con- 
cerning the binding effect of legislative findings. It would 
not be inaccurate to state that the facts played no part in 
the decision of the Court on the question of the effect of 
production on interstate commerce in coal, which itself 
was a question of fact. 

These cases have disturbed the general rule that legis- 
lative findings will be regarded as conclusive unless they 
have no rational basis in fact. They were followed by a 
dictum in an opinion delivered by Chief Justice Hughes 
that: “Legislative declaration or finding is necessarily 
subject to independent judicial review upon the facts and 
the law by courts of competent jurisdiction to the end that 
the Constitution as the supreme law of the land be main- 
tained.”** 

Evidently not all the facts found by Congress are ac- 
cepted by the courts. If we look into the decisions of the 
courts for a general principle differentiating the findings 


130 Findings as to facts must be expressed and should not be supplied by im- 
plication. Atchison, Topeka & Santa Fe R. R. Co. v. United States, 295 U. S. 
193, 202, 55 Sup. Ct. 748, 79 L. ed. 1382 (1935). In principle, this rule ap- 
plicable to administrative findings legislative in character, should also be ap- 
plied to findings made by the legislature itself. 

131 Carter v. Carter Coal Co., supra note 116. 

132 St. Joseph Stockyards Co. v. United States, 298 U. S. 38, 51, 56 Sup. Ct. 
720, 80 L. ed. 1033 (1936). 
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which are binding from those which are not, we find that 
in Radice v. New York*® the Court said that where the 
question of what the facts establish is a fairly debatable 
one, it is not permissible for the judge to set up his opinion 
in respect of it against the opinion of the lawmaker. On 
the other hand, in Western & Atlantic R.R. Co. v. Hen- 
derson,'** the Court said that legislative fiat may not take 
the place of fact in the judicial determination of issues in- 
volving life, liberty or property. 

We must, therefore, attempt to formulate our own prin- 
ciples, and we start with the proposition that fact-finding 
is not an exclusively judicial function.’ Facts may be 


found in the course of a trial in court, and they may be 
said to be “judicially” determined. But other facts may 
be better determined by the executive or administrative 
agencies of the Government, and still other facts may best 
be determined by Congress in the enactment of legislation. 
Since fact-finding is not exclusively a function of any one 
branch of the Government, it is incumbent upon each 


branch to accept the findings of the other, if properly 
made within their proper spheres. 

What are the proper spheres of fact-finding for the 
legislative, executive and judicial branches of the Govern- 
ment? Briefly, we may recognize three types of findings, 
or, to use a geometrical analogy, findings of three spheres, 
which, however, are neither concentric nor mutually ex- 
clusive. The scope or radius of these spheres depends on 
the scope of the legislation, of the administration, and of 
the adjudication. 

Other things being equal, the broader the scope of the 
statute, the broader the scope of sublegislative determina- 


188 264 U. S. 292, 294, 44 Sup. Ct. 325, 68 L. ed. 690 (1924). 

184 279 U. S. 639, 642, 49 Sup. Ct. 445, 73 L. ed. 884 (1929). See also 
Manley v. Georgia, 279 U. S. 1, 5-6, 49 Sup. Ct. 215, 73 L. ed. 575 (1929), and 
Heiner v. Donnan, 285 U. S. 312, 327, 52 Sup. Ct. 358, 76 L. ed. 772 (1932). 

135 For the binding effect of legislative findings, see Chicago Board of Trade 
v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470, 67 L. ed. 839 (1923) and cases cited, 
supra note 128. For the binding effect of administrative findings, see Crowell 
v. Benson, 285 U. S. 22, 67-70, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). For the 
proposition that due process does not require that the facts in controversy must 
be determined by a court, see infra note 156. 
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tion, and the broader the scope of judicial determination; 
vice versa, the narrower the scope of the statute, the nar- 
rower the scope of sublegislative and judicial determina- 
tion. This simple formula, however, is rarely applicable. 
A statute of broad scope may contain provisions of narrow 
scope, thereby narrowing the scope of sublegislative ad- 
ministrative determination and of quasi-judicial or judi- 
cial determination. On the other hand, a statute of narrow 
scope may contain provisions of broad scope, in which 
case the sublegislative and judicial determinations may be 
broadened. Further variations are introduced by the 
scope of the findings made by the legislature in the enact- 
ment of the statute and by the findings in support of the 
sublegislative orders, leading a broader or narrower scope 
for judicial findings, as the case may be. All this goes to 
show that it is not possible to define the extent of legisla- 
tive, administrative or judicial findings, except by refer- 
ence to the specific problem under consideration. Let us, 
therefore, consider a few examples. 

A law seeking to regulate all industries is undoubtedly 
one of very broad scope. Likewise broad is a legislative 
finding that, due to unfair competition, there has been a 
lowering of purchasing power which burdened and di- 
minished interstate commerce. Such a finding is sufficient 
to warrant a provision authorizing an administrative 
agency to promulgate rules and regulations for the pre- 
vention of such unfair competition in the various indus- 
tries.** This broad legislative finding, however, may not 


136 This may appear contrary to the opinion in Schechter Corporation v. 
United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935), but the 
opinion must be read in the light of the arguments presented and disposed of. 
In the N.I.R.A., the concept of fair competition was not defined. Instead of 
taking the position that “fair competition” is that rule of competition, a viola- 
tion of which would constitute “unfair competition,” and that the “codes of fair 
competition” were merely rules and regulations prohibiting unfair competition, 
government counsel, in answer to questions from the bench, took the position 
that “fair competition” was that competition which the members of the industry 
agreed as being fair. In view of this statement, the court was right in holding 
that there was an unconstitutional delegation of legislative power to private 
persons, although a better ruling would have been that, in the adoption of the 
codes of fair competition, the requirements of the statute had not been followed. 

The Government had an alternative argument: That the authorization to ap- 
prove or prescribe codes of fair competition for the various industries or sub- 
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justify the promulgation of a sublegislative rule prohibit- 
ing price fixing or price cutting in all industries, or in any 
given industry. In one industry, price fixing may con- 
stitute unfair competition; e.g. where the various units 
are operating on a wide margin of profit, and price fixing 
would eliminate competition, casting a burden on the pur- 
chasing public; in another industry, price cutting may 
constitute unfair competition; e.g. where the various 
units may be operating on a very low margin of profit and 
price cutting would merely destroy competitors and leave 
the field to the financially stronger units, which thereby 
would be enabled to recoup their losses and more by rais- 
ing prices; in a third industry, neither may constitute un- 
fair competition; e.g. where the economic facts are such 
that neither by permitting price fixing nor by permitting 
price cutting would there be an appreciable effect upon 
the price to the consumer or upon the competitors them- 
selves. In any one of these industries, there may be or 
may not be a burdensome effect on interstate commerce. 


The same may be said of other business practices. It 


divisions thereof, together with the limitations prescribed by the statute, con- 
stituted a more specific direction to the President to prohibit unfair competition 
than that contained in Sec. 5 of the Federal Trade Commission Act, 38 Stat. 
717 (1914); 15 U. S. C. §41 (1934), which prohibited unfair methods of com- 
petition in commerce and left the specification of the methods to the Federal 
Trade Commission. The Court distinguished the two delegations of authority 
on the ground that the Federal Trade Commission arrived at the rules of 
unfair competition through a quasi-judicial proceeding upon findings as to facts. 
In view of the fact that the prohibitions of unfair competition by the Federal 
Trade Commission went beyond those of the common law, Federal Trade Com- 
mission v. Keppel & Bros., 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 (1930), 
the Commission was engaged in both a quasi-legislative and a quasi-judicial 
function, though in the same proceeding. There is nothing in the Constitution 
which requires that the quasi-legislative function, that is, the promulgation of a 
new rule against unfair competition, must be bound up with the quasi-judicial 
process of prohibiting the violation of the same rule. On the contrary, it would 
appear that the doctrine of separation of powers would favor the separation of 
the quasi-legislative from the quasi-judicial process. As to the former, there is 
no constitutional requirement of findings, Pacific Box & Basket Co. v. White, 
296 U. S. 176, 186, 56 Sup. Ct. 159, 80 L. ed. 138 (1935), any more than there 
is a general constitutional requirement of findings to support a rule promulgated 
by the legislature. The validity of some rules may be apparent without findings, 
while the validity of other rules may not be so apparent. In this view, the 
Court might have held, without going into the constitutionality of the N.I.R.A., 
that neither upon the findings made in the promulgation of the code of fair 
competition for the poultry industry, nor upon the evidence in the record in the 
case, could the “straight killing” provision be regarded as a reasonable regula- 
tion of competition authorized by the statute. 
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is not enough to say that the payment of unreasonably low 
wages is an unfair method of competition. This may be 
true of an industry where a large part of the cost of pro- 
duction goes into labor, and the competitive price is ma- 
terially affected by the amounts paid out as wages. For 
example, in the coal industry, the labor cost is from 70 to 
75% of the total cost of production, and at times coal oper- 
ators in one district could compete with those of another 
district, in certain marketing areas, only because of the 
difference in the wage rates. The same holds true of com- 
petition in textiles. Where wages constitute a small part 
of the total cost of production, however, the wage differ- 
ence is an insignificant or no factor in competition; it may 
not be designated as an unfair competitive practice or 
method of competition, though it may be an unfair labor 
practice. 

The sublegislative regulations prohibiting one or an- 
other method of competition must be supported by facts, 
the determination of which comes properly within the 
province of the agency charged with the administration 
of the legislation.’ The administrative findings may jus- 


137 “Unfair competition” is not a static concept. At common law, it consisted 
mainly of misrepresentation and passing off. In the early years of the present 
century the need was felt for an expansion of the concept of unfair competition. 
At the same time, there was also an expansion of the concept of “restraint of 
trade,” and it was difficult indeed to draw a line of demarcation between these 
two concepts. Selling below cost or below a fair minimum price has long been 
recognized as a method in restraint of trade; yet, it was also a method of 
unfair competition when used for the purpose of driving competitors out of 
business. A number of states passed laws prohibiting such practices. For 
example, in 1902 South Carolina passed a law (Art. XIV, Vol. 3, Code of 
Laws, 1922, § 3544) making it unlawful to sell at less than cost with the 
intent or purpose of driving out competition or of financially injuring competi- 
tors. Similar laws were passed by the states of Arkansas (Act of 1905, as 
amended March 12, 1913, §6), Mississippi (Code of 1906, as amended by 
law of 1908, Ch. 119, § 11), Tennessee (Laws 1907, Ch. 36), Idaho (Laws 
1911, Ch. 215, § 4), Texas (Penal Code, 1911, Art. 1471), North Carolina 
(Laws 1911, Ch. 167, §1(b) ) and California (Stat. 1913, Ch. 276). 

In 1914, Congress passed the Federal Trade Commission Act, 38 Stat. 717, 15 
U. S. C. §41 (1934), which had among its purposes (not its sole purpose) “to 
stop in their incipiency those methods of competition which fall within the 
meaning of the word ‘unfair.’” Federal Trade Commission v. Raladam Co., 
283 U. S. 643, 647, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931). “The object of both 
statutes (the Federal Trade Commission Act and the Clayton Act) was to 
advance the public interest by securing fair opportunity for the play of the con- 
tending forces ordinarily engendered by an honest desire for gain.” Federal 
Trade Commission v. Sinclair Co., 261 U. S. 463, 476, 43 Sup. Ct. 450, 67 L. ed. 
746 (1923). The Commission expanded the concept of unfair competition be- 

3 
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tify and be sufficient to sustain the general sublegislative 
rule. But that still does not spell a justification for the 
application of the sublegislative rule to all persons or 
circumstances. In the application of the legislative or 
sublegislative rule, whether in judicial or quasi-judicial 
proceedings, further findings of fact must be made. For 
example, a general finding that certain unfair labor prac- 
tices affect interstate commerce, may or may not sustain a 
finding that such practices by a particular employer affect 
interstate commerce.’ A minimum wage prescribed for 


yond that recognized at common law, Algoma Lumber Co. v. Federal Trade 
Commission, 291 U. S. 67, 79, 54 Sup. Ct. 315, 78 L. ed. 655 (1934), and has 
in some instances joined the concept of restraint of trade with the concept of 
unfair competition. See, for example, Federal Trade Commission v. Beech Nut 
Co., 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307 (1922). 

Still, many practices continued to operate unfairly in business competition 
which were not recognized as unfair methods of competition under the Fed- 
eral Trade Commission Act. The payment of unreasonably low wages, for ex- 
ample, although often operating as a substantial factor of competition had not 
been regarded as an uniair method of competition. Some twenty years after 
the enactment of the Federal Trade Commission Act, the prohibitions of unfair 
competition under that act were felt to be insufficient. In the N.I.R.A. there 
was added a concept of “fair competition” alongside that of “unfair competi- 
tion.” The act, however, did not define “fair competition,” and from the ap- 
plications of the act it would appear that anything which business men thought 
might increase their volume of business or profits was recognized as fair com- 
petition. The decision in the Schechter Case took no cognizance of fair com- 
petition as being something different from mere violations of rules prohibiting 
unfair competition. 

A realistic approach to the question requires recognition of a separate concept 
of fair competition. Shortly after the decision in the Schechter Case, various 
states began passing “fair trade” acts, (see, for example, New York Laws, 1935, 
Ch. 976; Smith-Hurd Rev. Stat. (Ill.) 1935, Ch. 121%, §188 et seq.), and 
competitive practices which had been regarded as unfair, e. g. resale price main- 
tenance, now became regarded as requirements of fair competition. Congress 
followed suit with the Tydings Miller Amendment to the anti-trust laws, 50 
Stat. 693, 15 U. S. C. Supp. II §1 (1937). 

In the Bill to Regulate the Textile Industry (H. R. 238, 75th Cong. Ist sess. 
subcommittee print), the concept of “fair competition” was defined as competi- 
tion “based on the price and quality of products and the efficiency and ingenuity 
of those engaged in the industry” as opposed to “gaining a competitive advantage 

. . at the expense of others, whether of labor . . . or of competitors, . . ., 
or of the consuming public. . . .” In the committee print of H. R. 11770, 74th 
Cong. 2nd sess., the predecessor of H. R. 238, supra, there was an additional 
phrase reading “or through the use of capital not used or useful in the indus- 
try.” This phrase was subsequently eliminated because it had been originally 
inserted as responsive to provisions against sales below cost, which provisions 
were also eliminated from H. R. 238. 

The definition of unfair competition may well be made the subject of a sep- 
arate treatise. The object of this note is merely to demonstrate that such a 
complex and variable concept as unfair competition should be left to adminis- 
trative determination based upon facts and that it is highly inadvisable either 
for the legislature or for the courts to lay down rules of law which would take 
the place of fact. 


188 The annual report of the National Labor Relations Board dated June 4, 
1937, shows that nine complaints had been dismissed by the Board. Of these, 
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an industry, reasonable as to the industry in general, may 
or may not be reasonable in its application to a particular 
employer, assuming that the regulation does not contem- 
plate that the employer must pay the minimum wage pre- 
scribed, if he is to stay in business. 

If the law is intended to regulate a particular industry, 
rather than all industries, the sphere or scope of the legis- 
lative findings is narrowed, and with it comes a narrow- 
ing of the scope of the sublegislative administrative find- 
ings. The administrative agency operates within a smaller 
sphere. It is not required to seek out and determine the 
facts as to all industries in order to arrive at the conclusion 
that what would constitute unfair competition. It arrives 
at its sublegislative rule upon consideration of the facts 
pertinent to only one industry. Likewise the judicial de- 
terminations as to the applicability of the sublegislative 
rule to a particular person is also narrower in scope. 

The narrowing of the scope of sublegislative adminis- 
trative findings may also come about through the practice 
of including, in a statute of wide scope, rules of less gen- 
eral application along with the more general rules. For 
example, Sec. 7 of the National Labor Relations Act** 
provides that employees shall have the right to self-or- 
ganization, to form, join or assist any labor organization, 
to bargain collectively through representatives of their 
choosing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid or pro- 
tection. Having so provided, Congress could have stopped 
with the first paragraph of Sec. 8, namely, that “it shall 
six were dismissed on the ground that there was no showing of unfair labor 
practices or of a substantial effect on interstate commerce. Apparently, the 
N.L.R.B. does not issue a formal complaint until it is satisfied that the labor 
controversy comes well within the jurisdiction of the Board. Prior to the Labor 
Board cases, 301 U. S 1, 49, 58, 57 Sup. Ct. 615, 81 L. ed. 893 (1937), there 
was only one case in which an order of the Board was set aside on the ground 
that there was no direct or substantial effect upon interstate commerce. Foster 
Bros. Manufacturing Co. v. National Labor Relations Board, 85 Fed. (2) 984 
(1936). No petition for certiorari was filed in that case, but it is evident that 
the effect on interstate commerce in that case was at least as substantial as in 
N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 U. S. 58, 72-4, 57 Sup. 


Ct. 645, 81 L. ed. 893 (1937). 
189 49 Stat. 449 (1935); 29 U. S. C. Supp. § 151 et seg. (1935). 
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be an unfair labor practice for an employer to interfere 
with, restrain or coerce employees in the exercise of the 
rights guaranteed in Sec. 7.” The remaining paragraphs 
in Sec. 8 are only applications of the more general rule in 
the first paragraph and could have been left to adminis- 
trative determination. By these less general rules, the 
scope of administrative determination has been narrowed. 
On the other hand, having enumerated some of the unfair 
labor practices, Congress could have authorized the Na- 
tional Labor Relations Board to make rules and regula- 
tions further defining unfair labor practices, in which case, 
the scope of the administrative determinations would have 
been broadened. 

The latter plan was followed in the recent Bill to Reg- 
ulate the Textile Industry.“° There we find a general 
prohibition of unfair, wasteful, or destructive competitive 
practices and methods of competition, followed by an 
enumeration of the practices or methods included within 
that prohibition. There is a further provision, however, 
reading as follows: ‘The enumeration of practices and 
methods of competition prohibited in this section shall 
not be construed to exclude any other practices or methods 
of competition which, in view of the facts pertaining to 
the industry, or any division or subdivision thereof, the 
Commission finds are unfair, wasteful, or destructive or 
adversely affect commerce.” ‘Then there is a provision 
outlining the procedure for the promulgation of such 
legislative regulations, which are to have the same force 
and effect as the more specific prohibitions. In addition, 
the bill authorizes the Textile Commission to issue inter- 
pretative regulations further defining the practices and 
methods prohibited, and to issue rules, regulations and 
orders which may be necessary to prevent evasion. 

From the above, it will be apparent that the line of 
demarcation between legislative, administrative and judi- 
cial findings, though indistinct, can be determined in the 


140 H, R. 238, 75th Cong. 1st Sess. subcommittee print §§ 7 and 8(a). 
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light of each statute. A distinction exists, and must be 
taken into consideration in the application of the rule that 
the courts will accept legislative findings as final, unless 
they have no rational basis in fact. 

Where Congress makes a finding that a given method 
of competition is unfair and affects interstate commerce, 
and there is a rational basis for such a finding as applied 
to some industries, there is no reason why the courts should 
accept such findings as to other industries, with reference 
to which the finding would be without basis. Such a de- 
fect in the legislative finding may be cured by an adminis- 
trative separation of the two types of industries, but in the 
absence of such an administrative finding, the task de- 
volves upon the courts. 

In addition to the requirement that legislative findings 
come within their proper sphere, it is also important that 
the findings be properly made. Although, as was stated, 
the rule obtains that legislative findings will be regarded 
as conclusive, unless they have no rational basis in fact, 
Congress, should, as a precaution, take care that its legis- 
lative findings are supported by ample evidence. It is 
highly important that Congress, in enacting complex legis- 
lation draw upon all available sources of information, 
both public and private, and make such information part 
of the hearings on proposed legislation, either verbatim, 
or by summation, or by reference. Congress is by far in 
a better position than any court to require the production 
of such general facts.” If upon such evidence in the hear- 
ings, the committee of Congress makes a report analyzing 
and summarizing the facts and recommending findings 
which are amply supported by evidence, and those find- 


141 Congressional inquisitorial power extends to all matters on which Congress 
can constitutionally legislate and to all matters which are reasonably calculated 
to afford information useful or material in the framing of constitutional legisla- 
tion. Kilbourn v. Thompson, 103 U. S. 168, 26 L. ed. 377 (1881); In re Chap- 
man, 166 U. S. 661, 17 Sup. Ct. 677, 41 L. ed. 1154 (1897) ; McGrain v. Daugh- 
erty, 273 U. S. 135 (1927); Sinclair v. United States, 279 U. S. 263 (1929); 
Jurney v. McCracken, 294 U. S. 125, 55 Sup. Ct. 375, 79 L. ed. 802 (1935). 
See also Hamilton, B. L.: Inquisitorial Powers of Congress, 23 A. B. A. Jour- 
nal, 511; Landis, James M., Constitutional limits of Congressional Power of 
Investigation, (1926) 40 Harv. L. Rev. 153. 
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ings are made part of the legislation,’ there should be 
no excuse for setting aside or disregarding those findings 
in passing on the validity of, or in interpreting, the legis- 
lation. Then it would be quite proper to include at the 
end of the findings of fact, some such provision as: “These 
findings of fact being supported by evidence shall be con- 
clusive upon all Departments of the Government, and 
until set aside by an act of Congress, no court shall have 
jurisdiction to reéxamine the same.” Such provision 
would be in accord with existing law. 


B. LEGISLATIVE POLICY 


Just as it is advisable to set forth legislative findings in 
support of complex legislation, so it is also advisable to 
include an express statement of the legislative policy, as 
an aid to judicial interpretation. In interpreting complex 
legislation, the courts will subject it to the same limita- 
tions which are applied to all statutes.“* The feeling is 
not unjustified that these limitations work hardest on what 


is generally known as “progressive legislation” “* or as it 


142 Tf findings as to facts are incorporated in a bill when it is introduced, they 
should be regarded as proposed findings, with the expectation that they would 
be modified in the light of the evidence and the committee’s report. Congress 
should avoid the implication that evidence is taken merely to bolster up the 
findings of the proposed bill. The method pursued by the Civil Liberties Com- 
mittee of the Senate should be commended. Senator La Follette, in his pre- 
liminary reports to the Senate expressly declined to propose legislation until the 
investigation was sufficiently completed to enable the committee to make find- 
ings substantially supported by evidence. Report 46, pursuant to S. R. 266, 
74th Cong. Pt. 1, p. 16 (75th Cong. Ist Sess.). Pt. 2, p. 38 (75th Cong. Ist. 
Sess.). Pt. 4, p. 4 (75th Cong. 3rd Sess.). 


143 Penal and taxing statutes, statutes in derogation of the common law or of 
a common right and statutes in derogation of sovereignty or of established 
policy are strictly construed. (1) United States v. Resnick, 299 U. S. 207, 209, 
57 Sup. Ct. 126, 81 L. ed. 127 (1936); (2) Reinecke v. Gardner, 277 U.S. 239, 
244, 48 Sup. Ct. 472, 72 L. ed. 866 (1928) : (3) Douglass v. Lewis, 131 U. S. 75, 
85, 06 Sup. Ct. 634, 33 L. ed. 53 (U. S. 1889); (4) Twenty Per Cent. Cases, 20 
Wall. 179, 187 (U. S. 1873); (5) L.& N. R. R. Co. v. Kentucky, 161 U. * «4 
685-6, 16 Sup. Ct. 714, 40 L. ed. 849 (U. S. 1896) ; (6) Spokane and I. E.R 
Co. v. United States, 241 U. S. 344, 350, 36 Sup. Ct. 668, 60 L. ed. 1037 (1916). 
The rule that statutes will be so construed as to avoid holding them unconstitu- 
tional has also operated to diminish their effectiveness very materially. Fed- 
eral Trade Commission v. American Tobacco Company, 264 U. S. 298, 44 Sup. 
Ct. 336, 68 L. ed. 696 (1924). 

144 Progressive legislation may be defined as laws which are intended to 
ameliorate, or which in their operation and effect do ameliorate, the conditions 
of those groups or classes of persons who, without any fault attributable to 
them, do not enjoy a fair proportionate measure of the economic wealth of 
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has more recently been called—‘‘New Deal Legislation,” 
especially because they are usually in derogation of the 
common law and are departures from previous legislative 
policies. The effectiveness of legislation can and has been 
diminished through the process of interpretation, even to 
the extent of extinguishing the statute itself, without hold- 
ing it invalid. A legislative interpretation in the statute 
itself may avoid or diminish such consequences. 

A noteworthy example of legislation having been wholly 
extinguished through the mere process of interpretation, 
without holding it invalid, is the Hoch Smith Resolution 
of 1925.**° This Resolution authorized and directed the 
Interstate Commerce Commission to make a thorough in- 
vestigation of the rate structure of interstate carriers and 
to establish the lowest possible lawful rates, compatible 
with the maintenance of an adequate transportation sys- 
tem, on agricultural products affected by the then existing 
depression in agriculture. The Supreme Court inter- 
preted the Resolution to mean that the Commission could 
prescribe such rates, only if it found the existing rates 
unlawful.* Of course, the Commission could have done 
this without the help of the Resolution. Since in thus 
interpreting the Resolution, the Court relied on the rule 
that statutes should be so construed as to avoid constitu- 
tional doubts, Congress could have cured the result by an 
interpretative resolution which would have left no doubt 
concerning its constitutionality and would at the same 
time have given full effect to the language of that enact- 
ment; namely, that between rates which are unreasonably 
low and those which are unreasonably high, there is a 
zone of reasonable rates; that the fixing of a particular 
rate, within that zone, is within the discretion of the Inter- 
state Commerce Commission; and that Congress, by the 


the country or suffer under political or social disability. Any definition of 
progressive legislation, however, is bound to give rise to controversies, irrelevant 
to the thesis of this paper. 

145 43 Stat. 801 (1925), 49 U. S. C. § 55. 


146 Ann Arbor R. R. Co. v. United States, 281 U. S. 658 (1931). 
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Hoch Smith Resolution, limited this discretion by requir- 
ing that the Commission, in the circumstances described, 
fix a lower rather than a higher reasonable rate. It would 
have been still better, if Congress had foreseen this rather 
obvious attack and had included such legislative interpre- 
tation in the Resolution itself. 


C. DELEGATION OF POWER TO ADMINISTRATIVE BODIES 


Complex legislation should not be made self-executing. 
It should be put into the hands of an administrative 
agency. Whether that agency should consist of one man 
or a number of men depends entirely on the complexity 
of the legislation and the amount of work involved. There 
is no economy in heaping upon one person or group of 
persons more work than they can adequately do. If the 
work of the Interstate Commerce Commission warrants a 
commission of eleven men, or if the work of the Tariff 
Commission warrants a commission of six, it was a mis- 
take to put all the industries of the country into the hands 
of one Administrator for Industrial Recovery. The ob- 
ject, no doubt, was to concentrate responsibility. The re- 
sult was wholesale subdelegation of authority with con- 
sequent general irresponsibility.” 

Those charged with the administration of the law 
should be given ample means to perform their tasks, espe- 
cially adequate personnel with adequate training and ex- 
perience, and sufficient authority to gather data, make 
findings, issue sublegislative rules and regulations, and, by 
proper procedure, to apply the law. The provisions for 
the quasi-legislative functions, linking the administrative 
agency to Congress and the provisions for quasi-judicial 


147 As has already been indicated, in the N.I.R.A. the power to prescribe and 
approve codes of fair competition was delegated to the President, but the statute 
authorized him to subdelegate his authority. He delegated this authority to 
the Administrator for Industrial Recovery. It would have required superhuman 
effort to prescribe or approve over 600 codes with their numerous amendments 
and to issue numerous orders with full knowledge of what they contain and on 
what facts they were based. The administrator, in turn, subdelegated his au- 
thority to numerous persons including groups of private persons known as code 
authorities. Direct supervision was practically impossible. 
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functions, linking the administrative agency to the courts, 
will bear further comment. 

In dealing with complex problems, it is not advisable to 
legislate on details. It is best to set out principles for an 
administrative agency to follow in making sublegislative 
rules and in applying them to conditions as they may arise. 
This policy of legislation has long been followed in Eng- 
land.*** In our country, in view of the recent decisions in 
the Hot Oil Cases** and the Schechter Case,” delegations 
of legislative authority cannot be as broad. How broad 
they can be, no one knows." Still, our Constitution does 
not prohibit general legislation whose application is de- 
pendent on administrative rules and regulations which are 
legislative in character. To avoid constitutional difficulty, 
it is important that the general rules contained in the 
statute should be clearly limited by well-defined stand- 
ards, and the administrative agency should be required to 
make definite findings as to the circumstances which 
would invoke the operation of the statute. If, despite all 
care taken, it is still found that a provision in a statute 
may result in too much delegation of legislative power, 
and hence in an unconstitutional enactment, then a method 
can be devised whereby the sublegislative rules may be 
submitted to Congress for ratification, before the courts 
have an opportunity to pass on the law or regulations.*” 
The ratification may be in the form of acquiescence or in 
the form of direct approval of the regulation before they 
take effect, or in the form of legislation approving sub- 
legislative rules after their taking effect.’™ 


148 Report on Ministers Powers, Command Paper No. 6040. 

149 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
446 (1935). 

150 Schechter Corp. v. United States, supra note 136. 

151 Comp. Panama Refining Co. v. Ryan, supra note 149 with United States 
t py Wright Export Corp., 299 U. S. 304, 57 Sup. Ct. 216, 81 L. ed. 255 

182 Fg. Gold Clause Cases, 294 U. S. 240, 295, 55 Sup. Ct. 407, 79 L. ed. 
885 (1935). 

153 The Act of June 19, 1934, 48 Stat. 1064, 28 U. S. C. §723 b and ¢, giving 
the Supreme Court power to prescribe rules of civil procedure in the district 
courts, contains a provision for ratification by acquiescence with reference to 





194 THE GEORGE WASHINGTON LAW REVIEW 


It should be provided that the administrative agency’s 
sublegislative orders be based upon findings as to facts, 
supported by substantial evidence. As has already been 
indicated, one must not be misled by the thought that gen- 
eral legislative findings, justifying the enactment of a 
complex statute, obviate the necessity of administrative 
findings justifying the application of the statute. Such 
was the mistake which lurked behind the National Indus- 
trial Recovery Act, if the arguments of the Government 
in the Schechter Case correctly reflected the intent of Con- 
gress. There it was argued that the general finding in 
Sec. 1 of the Act, concerning the effect of the lowering of 
earning power on interstate commerce, was sufficient to 
sustain the provision in the Poultry Code for minimum 
wages and the application of that code provision to the 
particular case, without any further showing of any sub- 
stantial effect upon interstate commerce. With reference 
to the “straight killing” provision in the Poultry Code, its 
relation to interstate commerce and its reasonableness, the 
argument was more complicated, but reduced itself to the 
same theory that the general findings made by Congress 
obviated the necessity of further and sufficient findings in 
the promulgation of the code provision and its application. 

In enacting complex legislation, especially such as con- 
stitute a departure from previous legislative policies, it is 
best to follow conservative and well-trodden paths. The 
view taken should be that, although the more general pro- 
visions in the statute are valid, being supported by the 
legislative findings, the law should require that in the 
promulgation of less general legislative orders there 
should also be present those elements of fact and policy 
which would bring the application of the rule within the 


rules uniting actions at law and in equity. Another example of ratification by 
acquiescence is contained in the Act of June 30, 1932, 47 Stat. 414, 5 U. S.C. 
130, authorizing the President to reorganize the executive departments and 
agencies of the government. An example of ratification after the sublegislative 
rule has taken effect may be found in the Emergency Banking Act of 1933, 48 
St. 1, confirming orders of the President and of the Secretary of the Treasury 
rendered since March 4, 1933. See Gold Clause Cases, supra note 142. 
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ambit of the statute and within the powers of the Federal 
government. 

For example, in the Bill to Regulate the Textile Indus- 
try,* the payment of unreasonably low wages was pro- 
scribed as an unfair method of competition in interstate 
commerce, and the Textile Commission was authorized 
to prescribe minimum wages, in the following language: 

Whenever, upon investigation, the Commission finds that the 
wages or hours of employment adversely affect commerce in the 
industry, the Commission shall establish such minimum wages 
for the various occupations and classes of skill in the divisions 


and the subdivisions of the textile industry, as it may find neces- 
sary to eliminate such adverse effect upon commerce. 


The original Wages and Hours Bill,’ on the other 
hand, set out findings as to facts concerning the effect of 
unreasonably low wages and excessive hours of employ- 
ment on interstate commerce, and the Labor Standards 
Board was authorized to put the standard wage, or the 
standard work week into effect, without requiring that the 


administrative action be based upon a finding that sub- 
standard wages or work weeks in the particular industries 
or classes of employment affected interstate commerce. 

In short, complex legislation should be so framed that 
it should constitute the directions of Congress to an ad- 
ministrative agency, that those directions should not be 
self-executing, and that no rights should be affected until 
the agency has acted. The agency should be directed to 
apply the general provisions so as to give effect to the poli- 
cies laid down in the statute. Its duty should then be to 
apply the law, upon a clear showing that the facts justify 
the administrative action. 

The care to be taken in the promulgation of sublegis- 
lative rules should also be observed in the application of 
those rules. Nothing will discredit a law, or an adminis- 
trative agency enforcing it, more than straying from the 
rules of fair play in quasi-judicial proceedings. Time 


154 H. R. 238, 75th Cong. Ist Sess. §§ 7j and 9b. 
155 S, 2475 and H. R. 7200, 75th Cong. 1st Sess. 





196 THE GEORGE WASHINGTON LAW REVIEW 


and again litigants have appealed to the courts with the 
proposition that under the due process clause they are en- 
titled to an independent judicial determination of the 
facts. The answer has consistently been that they are en- 
titled to a fair hearing, but that it mattered not that such 
hearing is had before an administrative body,’” so long 
as there is an opportunity of judicial review to guard 
against invasion of rights. —The arguments, however, have 
prevailed to the extent of bringing about two exceptions 
to the above answer, namely, that an independent judicial 
determination will be made of jurisdictional facts*” and 
of facts lying at the basis of a claim of confiscation.** Yet, 
the same reasons, which prompted the rule that, upon a 
fair determination of facts by an administrative agency, 
there is no constitutional requirement of an independent 
determination of those facts by a court, are applicable as 
well to determinations of jurisdictional facts and facts 
lying at the basis of claims of constitutional rights; and 
the arguments at the basis of these exceptions are equally 
applicable to require an independent judicial review of 
all facts. The exceptions have been brought about by a 
feeling, perhaps not unjustified, that at times an adminis- 
trative hearing is not what one might call a fair hearing 
to which a person is entitled, before the requirements of 
the law are applied to him.*” If that is so, the exceptions 
may be obviated by specific provisions making the admin- 
istrative hearings at least the equivalent of judicial 
hearings. 

No doubt, the rules of procedure in our courts are much 

156 N.L.R.B. v. Jones & Laughlin Co., supra note 114 at 47-8 (1937); Wash- 
ington Coach Co. v. N.L.R.B., 301 U. S. 142, 146-7, 57 ~~ Ct. 648, 81 L. ed. 
965 (1937); Virginian Ry. Co. v. United States, 272 U. S. 658, 665, 47 Sup. 
Ct. 222, 71 L. ed. 463 (1926); Reetz v. Michigan, 188 U. ° ‘505, 507-8, 23 Sup. 
Ct. 390, 47 L. ed. 563 (1903) ; Pacific Livestock Co. v. Lewis, 241 U. S 

440, 451-2, 36 Sup. Ct. 637, 60 L. ed. 1084 (1916); Southern Pacific Co. v. 

Campbell '230 U. S. 537, 552, 33 Sup. Ct. 1027, 55 L. ed. 1610 (1913). 

157 Crowell v. Benson, supra note 135. See also Black, F. R. a 
Fact Theory and Administrative Finality (1937) 22 Corn. L. 6.34 9, 515. 

158 St. Joseph te Co. v. United States, 298 U. S. 38, 56 Sup. Ct. 720, 
80 L. ed. 1033 (1936). 


159 Cf. Morgan v. United States, 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 757 
(adv. op.) (1938). 
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too cumbersome and inefficient for administrative action. 
Greater flexibility of procedure is necessary, but not at the 
expense of those elements of due process which go to the 
heart of our concepts of justice. No great principle is 
served by insufficient evidence, denial of right to examine 
or cross-examine witnesses, inadequate findings as to facts, 
or arbitrary orders. The administrative agency acts as a 
court of first instance, and its action, within its specialized 
sphere, should be far less subject to criticism than the 
action of a court of general jurisdiction not having the 
advantages of specialization. In this view, the findings 
of an administrative agency, if supported by substantial 
evidence, should be made conclusive. The function of 
the courts is to interpret and apply the law. This they can 
do when all the facts are determined. There is no reason 
why judges, acting in a reviewing capacity, should be re- 
quired or permitted to retry facts determined by an ad- 
ministrative body, any more than the facts determined by 
a trial court. 

Administrative procedure, quasi-judicial in character, 
is often spoken of as a quick and efficient remedy. Yet 
months and sometimes years elapse before an administra- 
tive agency can issue an order based upon an adequate 
record. Perhaps that is inescapable where the adminis- 
trative agency is dealing with complicated problems. Al- 
though often it is evident that an order should be issued, 
yet it takes time to develop testimony. In the meantime, 
the respondent considers it his constitutional right to 
flaunt governmental authority until the matter has been 
finally determined by the administrative agency and by 
the courts. In fact, out of the due process clause, our 
courts have woven a cloth of protection whereby no pen- 
alty may be imposed for disobedience of even a valid ad- 
ministrative order, so long as the matter is pending in the 
courts.**° 


160 Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 om; 
Wadley Southern Ry. Co. v. Georgia, 235 U. S. 651, 35 Sup. Ct. 214, 59 L. e 
405 (1915); Oklahoma Operating Co. v. Love, 252 U. S. 331, 40 Sup. Ct. 338, 
64 L. ed. 596 (1920). 
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Yet, remove the same case to a court, and you have an 
entirely different picture. Upon a sufficient showing, 
temporary or preliminary decrees are issued forbidding 
the doing of acts which, if finally determined to be un- 
lawful, would warrant the issuance of a final decree. In 
lieu of a temporary decree, a bond may be required to 
safeguard against injury to the adverse party, or a tem- 
porary decree may be issued and a bond required from 
the adverse party. This difference in the effectiveness of 
governmental action as between courts and administrative 
agencies is not always warranted. To put it in the lan- 
guage of Justice White: “The proposition magnifies the 
judicial to the detriment of all other departments of the 
Government. . .”™ 

There are many instances in which temporary admin- 
istrative orders would be well justified, and the adminis- 
trative agencies should be given the power to issue such 
orders. For example, let us suppose that a minimum wage 
law is passed, and the administrative agency determines 
that $16.00 per week is a fair minimum wage. An em- 
ployer claims that anything above $14.00, as applied to 
him, is confiscatory. Under the present procedure, an ad- 
ministrative agency may institute proceedings, and during 
the pendency of those proceedings, a hundred employees 
may be losing at the rate of $2.00 per week. There is no 
reason why the employer should not be required to file a 
bond obligating himself to pay the difference, should it 
be finally determined that anything above $14.00 is a fair 
and reasonable minimum wage. 


D. JUDICIAL REVIEW 


A statute embodying complex legislation should give 
the administrative agency wide discretionary powers, and 
should remove it from judicial interference. It is a mis- 
take to suppose that it is the function of our courts to con- 


161 Oceanic Steam Navigation Co. v. Stranahan, 214 U. S. 320, 338, 29 Sup. 
Ct. 671, 53 L. ed. 1013 (1909). 





SAFEGUARDING LEGISLATIVE POLICIES 199 


trol the administrative agencies of the Government, just 
as it would be a mistake to suppose that it is the function 
of our administrative agencies to control the courts. Re- 
sort to the courts should, therefore, not be permitted so 
long as there is an adequate administrative remedy or de- 
fense available.’ But as a safeguard against arbitrary 
action, persons should not be deprived of recourse to the 
courts, if there is no administrative remedy, or if the ad- 
ministrative remedy is inadequate. Under the usual stat- 
utes vesting quasi-judicial functions in administrative 
agencies, they can and should provide an adequate admin- 
istrative procedure. 

The functions of the courts in reviewing administrative 
orders should be well defined. Following the rule that 
one should not resort to the courts without first exhausting 
his administrative remedies, it should also be provided 
that judicial review should be limited to questions of law 
raised before the administrative agency and should not 
extend to questions of law which could have been, but 
were not, raised.” In other words, the function of the 
courts in reviewing the orders of the administrative body 
should be limited to the question whether, upon the record 
made, there is evidence to support the findings, whether 
the findings support the order, and whether the order 
comes within the ambit of the statute. It follows, there- 
fore, that courts should not be burdened with the entire 
administrative record, if there is no claim that the evi- 
dence does not support the findings. In such cases, only 
the last two questions are open for review; and if there 
is no question as to the sufficiency of the findings to sup- 

162 Myers v. a » aces Co., 303 U. S. 41, 58 Sup. Ct. 459, 82 
L. ed. 399 (adv. op.) (1938). 

163 A provision like Sec. 313 of the Federal Power Act, 49 Stat. 860 (1935), 
16 U. S. C. Supp. I § 825-1 (1935) can be made very useful. This section re- 
quires that prior to filing a petition to review an order of the Commission, the 
petitioner must file an application for rehearing with the Commission. The 


scope of the court’s jurisdiction in reviewing the Commission’s order is limited 
to the questions raised in the applications for rehearing. 

164 Mississippi Valley Barge Line Co. v. United States, 292 U. S. 282, 286, 
54 Sup. Ct. 692, 78 L. ed. 1260 (1934) and cases cited therein. See also Atchi- 
son Topeka & Santa Fe R. R. Co. v. United States, 51 F. (2d) 510, 515 (1931). 
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port the order, then only one question is subject to review, 
namely, whether the order is authorized by the statute. 

An appeal to the courts is necessary to safeguard against 
abuse of power, but there is no constitutional right of ap- 
peal in order to delay the effectiveness of an administra- 
tive order. An appeal or petition for review should, 
therefore, not operate as a stay of the order, but in the 
discretion of the court an order should be stayed upon 
security furnished to safeguard persons adversely affected 
by the delay. If no appeal is taken, within the time per- 
mitted by the law, then the order should become unappeal- 
able, and a summary method of enforcement should be 
provided, upon a showing that the order had been reg- 
ularly made and duly served, and that the respondent is 
in disobedience of the same.*”° 

A statute so drafted would come within the powers del- 
egated to Congress by the Constitution. It would then 
be the function of the administrative agency, by proper 
procedure, to apply the law in a fair and reasonable man- 
ner. If there is to be an appeal to the courts, such appeal 
should be directed against the action of the administrative 
agency, and not against the act of Congress. Whether the 
provisions of the statute will be constitutionally applied 
will depend on whether the administrative agency has 
followed the directions of Congress. Any valid law can 
be unconstitutionally applied. And when that happens, 
it becomes the duty of the courts to nullify the application 
of the statute, but not the statute itself. 


165 See Sec. 16 (12) of the Interstate Commerce Act, 49 U. S. C. §16 (12). 
The Bill to Regulate the Textile Industry H. R. 238, 75th Cong. 1st Sess., sub- 
committee print, contained the following provision. “§22. If any person 
against whom an order has been issued, other than an order for the payment of 
money, fails or neglects to obey such order, while the same is in effect and has 
failed or neglected to have such order reviewed within the time and manner 
provided in Sec. 21 hereof, the Commission may apply to the Circuit Court of 
Appeals, or to any judge of such court while such court is in vacation, for the 
enforcement of its order, and shall certify and file with its application a tran- 
script of the record except the evidence, as provided in Sec. 21 hereof. Upon 
the filing of such transcript, if, after hearing, the court, or judge thereof while 
the court is in vacation, finds that the order was regularly made and duly 
served and that such person is in disobedience of the same, such court, or judge 
thereof, shall issue a decree, affirming the order of the commission.” 
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The above are some of the basic principles suggested 
in the drafting of complex legislation, whereby Congress 
may cooperate with the courts in preventing maladminis- 
tration, at the same time preventing judicial inroads into 
legislative policy. Of course these are not rules of thumb. 
Although Justice Sutherland, in the Guffey Coal Cases*® 
said that the “Constitution speaks for itself in terms so 
plain that to misunderstand their import is not rationally 
possible,” one may rest assured that there is ample rational 
basis for difference of opinion both as to the interpreta- 
tions and applications of the Constitution. What was 
said above by way of prevention of judicial inroads, 
therefore, should not be taken as a panacea for all cases 
in which the validity of a complex law may be drawn into 
question under the Constitution of the United States. 


III 


THE SEPARABILITY CLAUSE — A PREVENTIVE 
AND CURATIVE METHOD 


One additional method has been used as a preventive 
method, but may also be used as a curative or corrective 
method, and that is the “separability clause.” ‘The his- 
tory of this clause is especially interesting. 

The earlier separability clauses specifically set forth 
that the various clauses, sentences and paragraphs of the 
acts, as also their applications, should be regarded as sep- 
arable. For example, the separability clause of the Clay- 
ton Act*” read as follows: 


If any clause, sentence, paragraph, or part of this Act shall 
for any reason be adjudged by any court of competent jurisdic- 
tion to be invalid, such judgment shall not affect, impair or in- 
validate the remainder thereof, but shall be confined in its opera- 
tion to the clause, sentence, paragraph, or part thereof directly 
involved in the controversy in which such judgment shall have 
been rendered. 


These separability clauses have become crystallized in 
the more general language used for the first time in the 


166 Carter v. Carter Coal Co., supra note 116 at 296. 
167 38 Stat. 740 (1914), 15 U. S.C. §27 (1934). 


4 
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Futures Trading Act*” and followed in subsequent legis- 
lation, as follows: 

If any provision of this Act or the application thereof to any 
person or circumstances is held invalid, the validity of the re- 
mainder of the Act and of the application of such provision to 
other persons and circumstances shall not be affected thereby. 

The language of this provision is broad, and if the 
words used were given their full effect, they would mean 
that the effectiveness of a decision of a court on the va- 
lidity of an act must be limited to the scope of the court’s 
jurisdiction, namely, to the particular case or controversy 
before it. When the regulatory provisions of the Futures 
Trading Act were held unconstitutional, on the theory 
that Congress sought to regulate matters of intrastate 
commerce, which had no effect upon interstate commerce, 
the court proceeded to determine whether the taxing pro- 
vision involved should also be declared invalid. Con- 
fronted with the separability clause, Chief Justice Taft 
said that the taxing provision was so inextricably inter- 
woven with the regulations of the Boards of Trade that 
they could not be separated, that Congress did not intend 
for the Court to reframe the Act, and that, therefore the 
entire Act, except Sections 3 and 9, must be held invalid. 

In passing, it may be noted that our Supreme Court is 
a very human institution, in that it is not quick to acknowl- 
edge its own mistakes. Later, in reviewing the facts which 
lay at the basis of the GRAIN FUTURES ACT, the 
Court did not take occasion to state that it had been mis- 
taken as to the facts underlying the FUTURES TRAD- 
ING ACT, and that in view of the development of the 
facts, both laws were constitutional. On the contrary, 
several years later, when Sec. 3 of the Futures Trading 
Act came before the Court, it, also, was held to be in- 
separable, and therefore invalid,*” on the authority of 
Hill v. Wallace.” 


168 42 Stat. 187 (1921), 7 U. S. C. $1 (1934). 
169 Trusler v. Crooks, 269 U. S. 475, 46 Sup. Ct. 165, 70 L. ed. 365 (1926). 
170 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922). 
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Nothing was done by Congress to correct this type of 
interpretation of a statutory provision, which was des- 
tined to play an important role in recent legislation. It 
has become so accepted that Congress did not mean what 
it said in a separability clause of such breadth, that even 
the Executive Branch of the Government began to regard 
these separability clauses as having a limited application. 
When the RAILROAD RETIREMENT ACT was 
before the Court, Government Counsel, responding to a 
question from the bench whether the separability clause 
would leave the Act applicable to interstate employees of 
interstate carriers, if the Act could be held applicable to 
past employees, or to employees not engaged in interstate 
commerce, stated that under those circumstances Con- 
gress would not have enacted the statute. Later, Justice 
Roberts, delivering the opinion of the Court, relied upon 
that statement of counsel and held the entire Act invalid.” 

The Supreme Court itself was divided on the meaning 
and effect of the separability clauses in the Guffey Coal 
Cases.” There, in fact, were two separability clauses. 
In Sec. 3 of the Bituminous Coal Conservation Act, im- 
posing an additional tax on those coal operators who did 
not become members of the Bituminous Coal Code, it was 
provided that by becoming a member of the Code one did 
not relinquish any rights to question the validity of the Act 
or of the Code, as applied to him. And then, in Sec. 15, 
Congress inserted its usual separability clause. The labor 
provisions, which were not and could not have been in- 
volved in the case, were held invalid.** And then the 

171 295 U. S. 330, 362, 55 Sup. Ct. 758, 79 L. ed. 1468 (1935). 

112 298 U. S. 238, 312-6, 319-24, 334-9, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 

173 Part 3 of Sec. 4 of the Bituminous Coal Conservation Act provided for the 
appointment of a coal labor board charged with the duty of regulating the wages 
at the mines. At the time suit was brought to enjoin the collection of the tax 
and the enforcement of the Act, the Labor Board had not been appointed and 
there was no attempt or imminent danger of putting the labor provisions into 
operation. The provisions as to wages were held to contain an unconstitutional 
delegation of legislative power to private persons. As an additional reason for 
holding the labor provisions invalid, Congress had no power, under the commerce 
clause, to control production because that was not commerce and had no effect 


upon commerce. Since the latter reason was not necessary for the decision of 
the case, it may be regarded as dictum. This dictum was, in fact, overruled in 
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question arose whether because of the invalidity of the 
labor provisions, the taxing provision, which was sought 
to be enjoined, was also invalid. 

The entire Court agreed that the separability clause was 
not an inexorable command. The difference lay in deter- 
mining what was the intent of Congress in passing the 
separability clause. Chief Justice Hughes took the posi- 
tion that, if the remaining provisions could operate with- 
out the labor provisions, they should be held to have been 
intended to remain. Justice Sutherland took the view that 
it was for the Court to arrive at the subjective intent of 
Congress. He came to the conclusion that Congress 
would never have passed the Guffey Coal Act without the 
labor provisions. 

He missed his guess because that is precisely what Con- 
gress did do in the Second Bituminous Coal Act.** Here, 
Congress decided to make the separability clause more 
emphatic, by going back to the earlier form of separa- 
bility clauses and specifying in greater detail all the parts 
and applications of the Act to be held separable: 

Sec. 13. If any provision of this Act or the code provided 
herein, or any separately numbered section, subsection, or any 
paragraph or provision thereof, or the application thereof to any 
person or circumstances, is held invalid, the remainder of this Act 
or Code, and the application thereof to other persons or circum- 
stances, shall not be affected thereby; and if either or any of the 
provisions of this Act or Code relating to prices or unfair methods 
of competition shall be found to be invalid, they shall be held sep- 


arable from other provisions not in themselves found to be 
invalid. 


It is interesting to note that the content of this separa- 
bility clause is exactly the same as that of the former sep- 
arabiliy clause, except that more words are used. Upon 


the later cases which came under the National Labor Relations Act. See the 
dissenting opinions in the Labor Board Cases, supra note 138 at 76-81, 84, 95-6 
and in Santa Cruz Fruit Co. v. N. L. R. B., 303 U. S. 453, 58 Sup. Ct. 656, 
661-2, 82 L. ed. 652 (adv. op.) (1938). 


174 50 Stat. 89; 15 U. S. C. 843. Note the similarity between this separability 
clause and the separability clauses which preceded the Futures Trading Act. 
See also Dorchey v. Kansas, 264 U. S. 286, 44 Sup. Ct. 323, 68 L. ed. 686 (1924) 
and comp. with the separability clause in the Kansas Industrial Relations Act. 
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this theory, courts may give the same effect to this pro- 
vision as they gave to the former separability clause. 

An analogy may be found in the decision of the Judicial 
Committee of the Privy Council which held the Canadian 
Natural Products Market Act ultra vires." There the 
separability clause read as follows: 


If it be found that Parliament has exceeded its powers in the 
enactment of one or more of the provisions of this Act, none 
of the other or remaining provisions of the Act shall therefore be 
held to be inoperative or ultra vires, but the latter provisions shall 
stand as if they had been originally enacted as separate and in- 
dependent enactments and as the only provisions of the Act; the 
intention of Parliament being to give independent effect to the 
extent of the powers to every enactment and provision in this 
Act contained. 






What could be more expressive of an intent to make the 
provisions separable, even if only a shell is left of the 
original enactment? But Lord Atkin, delivering the opin- 
ion of the Privy Council, said: 


It is said that this is a plain indication of the intention of the 
legislature to pass any portion of the Act which might be valid 
in itself, in however truncated form the whole Act is left after 
rejecting the other portions. . . In the first place, it appears 
to their Lordships that the whole texture of the Act is inextricably 
interwoven. . . In the second place, both the Dominion and 
British Columbia in their cases filed on this appeal assert that the 
sections now said to be severable are incidental and ancillary to 
the main legislation. Their Lordships are of the opinion that 
this is true; and that as the main legislation is invalid as being 
in pith and substance an encroachment upon the provincial rights 
the sections referred to must fall with it as being in part merely 
ancillary to it. 



















Of course, the answer to this reasoning, as also to the 
reasoning in all our cases, in which the Supreme Court 
failed to give effect to broad separability clauses, is that if, 
upon the elimination of the invalid provisions, the legis- 
lature finds that the remaining provisions are inadequate, 
useless, or undesirable, it may repeal or amend the act, 
but that a court should not exercise the legislative function 
of striking down any valid provision from a statute be- 


175 Attorney General of B. C. v. Atty. Gen. of Canada, 1937 A. C. 377. 
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cause it contains invalid provisions. The matter should 
be left to corrective legislation. 

The reasoning of the courts is different. They say that 
when a statute is enacted without a separability clause, 
there is a presumption that the legislature intended to 
enact the statute as an entirety, and it would not have 
enacted the statute, if any provision were held invalid; 
that the separability clause merely shifts the presumption 
in favor of divisibility, but that despite the clause the 
intent may still be to enact the statute as an entirety; and 
that in interpreting the separability clause, the courts 
must guard against a result which would, after the ad- 
judication, leave the statute different from what the legis- 
lature had intended; they must not rewrite the statute for 
the legislature. The courts’ approach to the separability 
clauses may thus be likened to their approach in correct- 
ing mistakes in wills. Whatever may be said in favor of 
such rule in the construction of wills, the obvious differ- 
ence lies in the fact that, unlike the testators, the legisla- 
tures are not always dead. 

But there is a more fundamental reason why the courts’ 
approach to separability clauses is erroneous. It is based 
upon a confusion between the authoritative judicial action 
—the judgment or decree—and the reason assigned for 
that action—the opinion. The scope of the judicial power 
extends to any case or controversy, in law or in equity, in 
which a court can enter an effective decree. This holds 
true whether or not the determination of the rights of the 
litigants draws into question the validity of a statute under 
the Constitution. Following this precept, the Supreme 
Court held that it does not sit as a court of revision over 
the other branches of the government. A different view 
would mean that the doctrine of separation of powers is 
not a limitation on the judicial branch, but that the courts 
would act as superlegislatures, and as superexecutives and 
as appellate administrative tribunals. To avoid this re- 
sult, the Court has rightly imposed upon itself certain 
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limitations which would safeguard against the extension 
of the judicial power beyond the determination of the 
rights of litigants in the particular case or controversy 
before the court.’” 

The assignment of reasons, or the opinion, serves two 
important purposes: First, to show the application of the 
established rules, and second, as an indication of what the 
judicial action will probably be in a similar case coming 
before it in the future.’ The latter purpose is especially 
important in promoting the stability, certainty and uni- 
formity in the law. The accomplishment of these ends 
requires that the opinions of the courts command the re- 
spect of the other branches of the government, and when 
the reasons assigned relate to the validity of legislative, 
executive or administrative action, they should serve as 
important guides to further governmental action. But in 
the last analysis, the authority of an opinion depends en- 
tirely upon the acquiescence of the other branches of the 
government, and when a law is held invalid, in whole or 
in part, it means that the rights of litigants would prob- 
ably be determined in the same manner as before. An 
opinion holding a law unconstitutional does not remove it 
from the statute books.’ ‘That can be done only by the 
legislature. In this view, the fear of rewriting the statute 
by holding a part of it invalid, is groundless. The rule 
should be that without a separability clause, the opinion 
holding an act invalid should not go beyond the class of 
cases, analogous to the case at bar, and when there is a 
separability clause, full effect should be given to the pro- 
vision, unless a lesser effect is inescapable.*” 

176 See Ex parte Albert Levitt, 302 U. S. 633, 58 Sup. Ct. 1, 82 L. ed. 1 (adv. 
op.) (1937) and cases cited therein. See also Note No. 86 supra. For the limi- 
tations in passing on constitutional ae see the concurring opinion of 
Justice Brandeis in Ashwander v. T. V. A., 297 U. S. 288, 346-8, 56 Sup. Ct. 
466, 80 L. ed. 688 (1936). 


177 Carpozo, GrowTH oF THE LAw (1924) 52; Hotmes, Contectep LEcAL 
Papers (1920) 173. 

178 39 Ops. Att’y Gen., Apr. 3, 1938. Cf. Burnet v. Coronado Oil & Gas Co., 
285 U. S. 303, 406-11, 52 Sup. Ct. 443, 76 L. ed. 815 (1932). 
mae Mazurek v. Farmers Mutual Fire Ins. Co., 320 Pa. 33, 181 Atl. 570 
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For this reason, separability clauses of great breadth 
should not be used indiscriminately. If it is the intention 
of the legislature to make some provisions dependent and 
others independent, the separability clause should specify 
which provisions are to be regarded as separable and 
which as inseparable.” But if it is the intention of the 
legislature to reserve for itself all legislative functions of 
determining what should be done with legislation, a part 
of which is invalidated, and to limit the courts to their 
strictly judicial function of determining whether the law 
is constitutionally applicable in a particular case or con- 
troversy, then a sweeping separability clause would be in 
order and should be made effective. 

With the latter purpose in mind, the separability clause 
in the Bill to Regulate the Textile Industry, already re- 
ferred to, was drafted to read as follows: 

Sec. 25. It is the unqualified intent of the Congress that the 
provisions of this Act shall be regarded as separable and that no 
provision or any application thereof shall be held invalid because 
of the invalidity of any other provision or any other application 
thereof. If any provision of this Act, or the application thereof 
to any person or circumstance, is held invalid, the remainder of 
the Act, and, the application of such provision to other persons 
or circumstances, shall not be affected thereby. If any provision 
of this Act or any regulation made pursuant thereto is held invalid 
by reason of insufficient standards, improper delegation of legis- 
lative authority, or any interpretation of this Act, the Commis- 
sion shall forthwith transmit such regulation or provision to Con- 
gress while in session together with its recommendations for the 
ratification of such regulation by appropriate legislation, or for 
amendment of such provision. 

This separability clause contemplates that Congress is 
still in touch with the legislation after it is passed and 
after the courts have interpreted or applied it, or held it 
invalid, or refused to apply it. The first sentence of this 
provision defines the intent of the Congress. The second 
sentence, which is the usual separability clause, prescribes 
that the effectiveness of adjudication shall be limited to 
the scope of the jurisdiction of the Court, namely, to the 


180 Stern, Robert L.: Separability Clauses, (1937) 51 Harv. L. Rev. 76, 
125 et seq. 
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particular case or controversy before it. The third sen- 
tence requires the administrative agency of the Govern- 
ment, upon adjudication, to seek the corrective aid of 
Congress. This type of separability clause may thus serve 
as a basis for systematic reassertion of legislative policy 
upon adjudication. 


IV 


CONCLUSION 


The sum and substance of the above is that to safeguard 
legislative policy it is important that the statutes be 
drafted in the light of established constitutional prin- 
ciples. Where the validity of an act depends on facts, the 
legislature should make proper findings; the legislative 
policy should be set forth in express language so as to 
avoid diminution of effectiveness through judicial inter- 
pretation; if the statute deals with a complex problem, 
the administration of the act should be put into the hands 
of an administrative agency with ample means and au- 
thority to put the legislative policy into operation, guard- 
ing the administrative body against judicial interference, 
but with sufficient limitations to prevent abuse of power 
by the agency itself; and a method should be devised 
whereby the legislature would reserve to itself all legis- 
lative functions, after adjudication on the validity or after 
interpretation of the statute. 


Recently the thought has become current, that with the 
change in the personnel of the Supreme Court, these safe- 
guards in drafting legislation are not as imperative. There 
is no doubt that the economic philosophies of the Justices 
of the Court have influenced their decisions on constitu- 
tional questions. This influence, however, is not meas- 
urable, and judges most sympathetic with the policy of a 
law may be the ones to declare it unconstitutional." But 


infevet eae! 


181 E.g. Justice Cardozo’s concurring opinion in Schechter Corp. v. United 
States, supra note 136; Justice Brandeis’ opinion in Louisville Joint Land Bank 
v. Radford, 295 U. S. 555, 55 Sup. Ct. 854, 79 L. ed. 1593 (1935). 


a) 
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there is still another reason why reliance on changes in 
personnel of the Court is not a sufficient guide for the suc- 
cess of legislation. Legislative policies extend far into 
the future, and one cannot foretell what changes may fol- 
low upon a given change. 

Marbury v. Madison’ declared a law invalid which 
had been on the statute books for fourteen years."** A war 
and excess profits tax,"** imposed on income received upon 
the sale of oil extracted from state school lands leased to 
a private corporation, was held unconstitutional *° fifteen 
years after the enactment of the statute. A tax imposed 
on contracts for the hire of vessels *** was held unconstitu- 
tional as a tax on exports*” sixteen years after the enact- 
ment. The same number of years elapsed before a law, 
penalizing conspiracy of individuals to deprive persons 
of the equal protection of the laws*** was held invalid.” 
It took seventeen years to find out that it was unconstitu- 
tional *”° to prescribe that prosecutions in the police court 
of the District of Columbia shall be by information, with- 
out indictment by grand jury or trial by petit jury.” 
Twenty-four years elapsed before the law, making the 
conviction and sentence of an embezzler of United States 
property conclusive evidence in a subsequent prosecution 
against one who received or concealed such property,” 
was declared unconstitutional.’ The law,’ which pen- 
alized persons interfering with the right of suffrage guar- 
anteed by the Fifteenth Amendment, was held invalid*” 
thirty-two years after the enactment; while the law guar- 


1821 Cr. 137 (U.S. 1803). 

183] Stat. 81, §13 (1789), 28 U. S. C. § 371 (1934). 

184 40 Stat. 302, §4 (1917). 

185 Burnet v. Coronado Oil & Gas Co., supra note 178. 

186 30 Stat. 451, 460 (1898). 

187 United States v. Hvoslef, 237 U. S. 1, ae Sup. Ct. = - L. ed. 813 (1915). 
188 17 Stat. 13, Ch. 22, §2 (1871), Ae C. § 47 (193 

189 Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, % L. ed. 766 (1887). 
190 Callan v. Wilson, 127 U. S. 540, 8 Sup. Ori Ly 32 L. ed. 223 (1888). 
191 16 Stat. 153, §3 (1870), 38 U. S C. § 243 934). 

192 18 Stat. 479, Ch. 144, §2 1878)" 18 U. . c. § 101 (1934). 

198 Kirby v. United States, 174 U. ra 7 (18 a 

194 16 Stat. 141, §4 (1870), 18 he C. §51 (1934). 

195 James v. Bowman, 190 U. . 127, 23 Sup. Ct. 678, 47 L. ed. 979 (1903). 
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anteeing equality in contractual rights **° was held uncon- 
stitutional *”’ thirty-five years after the enactment. Thirty- 
seven years elapsed before the Missouri Compromise” 
was held invalid in the Dred Scott Case.’ Fifty years 
elapsed before the Act,” providing that the postmasters 
of the first, second and third classes could be removed by 
the President only with the advice and consent of the 
Senate, was held to be an encroachment by the Congress 
on the powers of the Executive; and fifty-six years 
elapsed before the Act, authorizing officers of the Land 
Office to examine and inquire into the validity of land 
claims based upon confirmations made by the Governors 
of the Northwest and Indiana Territory,’ was held un- 
constitutional.** And if these figures are not sufficiently 
convincing, we may recall that in 1929, the Supreme Court 
held that the Jay Treaty of 1794 had been abrogated by 
the War of 1812.7" 


196 16 Stat. 144 (1870). 
197 Hodges v. United States, 203 U. S. 1, 27 Sup. Ct. 6, 51 L. ed. 65 (1906). 
) 


198 3 Stat. 548, §8 (1820). 

199 Dred Scott v. Sanford, 19 a 7 (U. a a). 

200 19 Stat. 80, §6 (1876), 39 U. S. C. §31 (1934). 

201 Myers v. United States, 272 U. ‘s. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 

202 2 Stat. 677, Ch. 22 (1812). 

203 Reichert v. Felps, 6 Wall. 160 (U. S. 1868). 

204 Karnuth v. U. S. ex rel. Albro, 279 U. S. 231, 49 Sup. Ct. 274, 73 L. ed. 
677 (1929). 
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Ever since General Johnson fired Mr. John Donovan 
from NRA, with the statement that he had been guilty 
of “inefficiency, inattention to duty, unauthorized absence 
from duty and insubordination,” there has been a wide- 
spread suspicion that all is not well with our system of 
protecting the tenure of federal employees. 

This suspicion was for a time strengthened by disturb- 
ing signs that self-organization among federal employees 
is not always free of impediments—during the very pe- 
riod when successive federal statutes were adopted bear- 
ing upon the private employer’s duty to refrain from 
anti-union discrimination. It was this coincidence, per- 
haps, which led the National Labor Relations Board 


[Old Board] in the Donovan case, to remark a propos 
the NRA, 


“The agencies which are administering the law should in their 
own dealings uphold its purposes.” * 


More lately, however, employees’ organization appears 
to have proceeded with considerable freedom. But even 
if there were no anti-union bias in government it would 
not follow that all threats to a desirable security of tenure 
would be removed. 

As matters stand the federal employee who is not under 
Civil Service has no protection whatsoever against un- 


* This paper does not deal with the constitutional question involved in Humph- 
rey’s Executor v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 
(1935), and Myers v. United States, 272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 
(1926). Statements in the discussion are to be read with the qualification that 


a — issue may supervene, depending upon the nature of the office 
involved. 


1 DecIsSIONS OF THE [OLD] NATIONAL LaBor RELATIONS Boarp, July 9, 1934- 
Dec., 1934, at 29. 
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justified dismissal, suspension, or demotion. And the em- 
ployee under Civil Service has a protection which, as a 
practical matter, is without sanction, as will presently 
appear. The wronged employee can do only two things 
effectively if he faces an adamant superior. He can mar- 
shal the persuasive force of friendly political powers. Or 
he can agitate and publicize his grievance. It is needless 
to comment upon these courses. The one is the way of 
the fortune of politics. The other is a way rarely availa- 
ble, depending entirely upon elements of public interest 
and upon the codperation of many others who are willing 
to risk oblogquy—or worse. Moreover, to secure the in- 
dispensable publicity, “intemperate” action is almost in- 
evitable.* The Board itself recognized this in Donovan’s 
case. 

“Unlike the private employee protected by section 7(a), there 
was no tribunal to which Donovan could resort. His activities 
must be weighed in the light of that fact. Conduct more tem- 
perate might have been expected of him if he had not had to 
rely on the methods of agitation alone.” * 

This situation is not a happy one. Discharge carries 
with it the threat of a blacklist as real as though formally 
written and circulated throughout the government service. 
In fact if the job lost is under Civil Service there is the 
penalty of being dropped from the rolls. The risk is 
great and so long as the superior departmental official 
has the absolute word in the matter it is not lightly to be 
incurred. Instead there is likely to be mute acquiescence 
in injustice, or a “voluntary resignation.” And it is not 
unheard of that a “resigned” employee, even when suc- 
cessful in securing a new position, will be pursued by 
quiet warnings that his record is under a cloud. 


2“Picketing the government” has, for some reason, been generally condemned, 
along with strikes, as a forbidden breach of decorum. The attitude of national 
organizations of employees, with the exception of associations of workers on 
relief projects, has been firm in opposition to this device for bringing grievances 
into public view. The reason for this opposition is somewhat obscure. None 
of the traditional elements of boycott is involved in such picketing. The dangers 
of violence, incident to mass picketing in industrial disputes, would appear to be 
illusory here. And picketing to induce a stoppage of work could readily enough 
be distinguished from picketing to publicize a grievance. 

3 Op. cit. supra note 1, at 28. 
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Upon a few occasions, in causes celebres, impartial in- 
vestigations have been conducted, and they have some- 
times cleared employees long since dismissed upon serious 
charges.* Recently, in three notable instances, in the 
Donovan case, the Durand case, and the Sumpf and 
Schultz case,’ discharges allegedly based upon union 
activity have been submitted to a hearing by an outside 
agency which has recommended reinstatement. However, 
these instances of impartial inquiry by an outside agency 
are rare. Furthermore the agency making the inquiry is 
specially selected in each case, depending upon the ac- 
quiescence of the removing officer or his superior, and 
often it is selected only after long and persistent efforts 
by the employee, requiring in some cases an appeal to the 
President.® 

Nor is there any protection to be found in the courts. 

In the absence of statute, the employee has no rights 
whatever. The power to appoint carries with it the ab- 
solute power to discharge for any reason or for no reason.’ 


4 Cf., Eberlein v. United States, 53 Ct. Cl. 466 (1918), 257 U. S. 82, 42 Sup. 
Ct. 12, 66 L. ed. 140 (1921); Kellom v. United States, 55 Ct. Cl. 174 (1920). 

5 The Durand case arose as a result of the dismissal of Mr. Robert Y. Durand 
from the employ of the Federal Power Commission on April 15, 1936. Mr. 
Durand alleged that his dismissal was based upon his activity in behalf of a 
government employees’ union. The case was submitted, by agreement between 
Mr. Durand, his union, and the Commission, to a board consisting of certain 
government officials having experience in dealing with employer-employee rela- 
tions in private industry. After hearings and argument, this board sustained 
in general, Mr. Durand’s contention. Its decision is unpublished. 

In May of 1937 Messrs. William Sumpf and Bernard Shultz were dismissed 
from their service with the Baltimore office of the Social Security Board. They 
alleged that their dismissals were based upon their activity in behalf of a gov- 
ernment employees’ union. By agreement between the Social Security Board 
and Sumpf’s and Shultz’s union, the case was submitted to an arbitrator ap- 
pointed by the National Labor Relations Board. After hearings and argument, 
the arbitrator recommended reinstatement, under certain specified conditions de- 
signed to meet what he felt to be the personnel problem which his inquiry had 
disclosed. (The charge of anti-unionism was found to have had some slight 
basis.) The decision of the arbitrator is unpublished. 

® See Eberlein v. United States, supra note 53 Ct. Cl. 4, at 467; cf. Kellom 
v. United States, supra note 4 at 178. 

7 Eckloff v. District of Columbia, 135 U. S. 240, 10 Sup. Ct. 752, 34 L,. ed. 
120 (1890); Keim v. United States, 177 U. S. 290, 20 Sup. Ct. 574, 44 L. ed. 
774 (1900); United States ex rel. Taylor v. Taft, 24 App. D. C. 95 (1904), 
writ error dis., 203 U. S. 461, 27 Sup. Ct. 148, 51 L. ed. 269 (1906); United 
States ex rel. Palmer v. Lapp, 244 Fed. 377 (C. C. A. 6th, 1917); Morgan v. 
Nunn, 84 Fed. 551 (C. C. M. D., Tenn. 1898); Carr v. Gordon, 82 Fed. 373 
(C. C. Ill, 1897); Turner v. United States, 21 Ct. Cl. 24 (1886); Costello v. 
United States, 51 Ct. Cl. 257 (1916); see Burnap v. United States, 252 U. S. 
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Even where a statute specifies reasons for removal, the 
appointing officer is held to have an absolute right to 
remove for any other reason he wishes; statutory restric- 
tions must be stated in exclusive terms.° The only pro- 
tection enjoyed by the employee, in the absence of an 
explicit statute, is that he may not be deprived of the emol- 
uments of his position by one who did not appoint him* 
or who, for other reasons, was not vested with the dis- 
charge power.” The official purporting to discharge will 
usually be upheld on the issue of his power to do so; 
ratification by the officer having the power is easily dis- 
covered even if the removing officer’s power was in 
doubt.” 

Congress has enacted one general statute purporting 
to protect the tenure of employees. It applies only to 
civil service employees,” and its provisions are modest. 


512, 515, 40 Sup. Ct. 374, 64 L. ed. 692 (1920). The courts will take no action 
even to carry out the guarantees prescribed in Executive Orders nn the 
Orders are founded on a statute. Page v. Moffett, 85 Fed. 38 (C. C. N. J, 
1898); Morgan v. Nunn, supra; Carr v. Gordon, supra; see Flemming v. 
Stahl, 83 Fed. 940, 943 (C. C. Ark. 1897); Taylor v. Kercheval, 82 Fed. 497, 
504 (C. C. Ind., 1897). In a word the power of removal is entirely a matter 
for the Executive Department, in the absence of statute to the contrary, and 
even if the President’s orders are violated he and not the courts is to enforce 
them. But cf. United States v. Wickersham, 201 U. S. 390, 26 Sup. Ct. 469, 50 
L. ed. 798 (1906). 

8 Shurtleff v. United States, 189 U. S. 311, 23 Sup. Ct. 535, 47 L. ed. 828 
(1903). But see Humphrey’s Executor v. United States, supra, note * at 623. 

® Probably the power of removal goes with the power of appointment even 
if the appointment was in fact made by someone else. See Burnap v. United 
States, supra, note 7 at 518. 

10 Stilling v. United States, 41 Ct. Cl. 61 (1906); Beuhring v. United States, 
45 Ct. Cl. 404 (1910); cf., United States v. Wickersham, supra, note 7; Cor- 
coran v. United States, 38 Ct. Cl. 341 (1903); see United States v. Perkins, 
116 U. S. 483, 6 Sup. Ct. 449, 29 L. ed. 700 (1886). 

11 Medkirk v. United States, 45 Ct. Cl. 395 (1910); see Kellom v. ey 

States, — note 4 at 179- 180; cf. Norris v. United States, 257 U. S. 77, 82. 
42 Sup. Ct. 9, 66 L. ed. 136 (1921); Wallace v. United States, 257 U. S. 541, 
546, 42 Sup. Ct. 221, 66 L. ed. 360 (1922); Burnap v. United States, supra 
note 7 at 518. Aside from the question of ‘the power to discharge there has 
been an intimation on one or two occasions that where an appointment is for a 
term or where causes of removal have been specified in a statute, an employee 
cannot be removed without notice and hearing, even though the statute makes 
no explicit provision therefor. See Reagan v. United States, 182 U. S. 419, 425, 
21 Sup. Ct. 842, 45 L. ed. 1162 (1901) ; Shurtleff v. United States, supra note 8 
at 313. In one case presenting the issue squarely this suggestion has ae 
adopted by the District of Columbia court. Kalbfus v. Siddons, 42 App. D. C. 
310 (1914). But cf. Rudolph v. United States ex rel. Gilliott, 37 App. D.C 
455, 457-458 (1911). 

12 Moreover 'the Attorney General has held that it does not apply to civil 
service employees whose appointment is excepted from the requirement of com- 
petitive examinations. 30 Ops. Att’y Gen. 181 (1913). 
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While it was adopted in 1912 it apparently did no more 

than to incorporate the substance of earlier administrative 

regulations under the civil service law, and thus does not 

represent any very recent thought upon the subject.” 
The statute provides: 


“No person in the classified civil service of the United States 
shall be removed therefrom except for such cause as will promote 
the efficiency of said service and for reasons given in writing, 
and the person whose removal is sought shall have notice of 
the same and of any charges preferred against him, and be fur- 
nished with a copy thereof, and also be allowed a reasonable time 
for personally answering the same in writing; and affidavits in 
support thereof; but no examination of witnesses nor any trial 
or hearing shall be required except in the discretion of the officer 
making the removal; and copies of charges, notice of hearing, 
answer, reasons for removal, and of the order of removal shall 
be made a part of the records of the proper department or office, 
as shall also the reasons for reduction in rank or compensation ; 
and copies of the same shall be furnished to the person affected 
upon request, and the Civil Service Commission also shall, upon 
request, be furnished copies of the same.” ** 


It will be observed that the procedure required is no 
more than notice, service of a copy of charges, and an 


opportunity to answer in writing with supporting aff- 
davits. No trial or hearing whatsoever is required.” The 
employee may simply be notified that his answer “did not 
refute the alleged charges” and that is an end of the 
matter so far as he is concerned.” Furthermore the pro- 
cedure applies only to a removal from the classified serv- 


18 The Civil Service Act of 1883, 22 Stat. 403, 5 U. S. C. §632 (1934) 
provided that no one in the public service should in any way be prejudiced for 
refusing to contribute to a political fund or to render a political service. On 
Nov. 2, 1896, President Cleveland promulgated a civil service rule (rule 2, par. 
3) providing that no person in the service could be dismissed or suffer a change 
in rank or compensation “because of his political or religious opinions or 
affiliations.” On July 27, 1897, President McKinley added a new paragraph to 
this rule providing that there could be no removal except for just cause, upon 
written charges with notice and opportunity for defense. In somewhat altered 
form this was the rule prevailing up to the time of the Act of 1912. See O’Neil 
v. United States, 56 Ct. Cl. 89, 95 (1921); Miller v. United States, 45 Ct. Cl. 
509, 514 (1910). 


14 22 Stat. 403 (1883), 5 U. S. C. § 652 (1934). 

15 Morse v. United States, 59 Ct. Cl. 139, 154 (1924), app. dis., 270 U. S. 
151, 46 Sup. 'Ct. 241, 70 L. ed. 518 (1926); see Donner vy. Francis, 255 Ill. 
App. 409, 412 (1930). 

16 Golding v. United States, 78 Ct. Cl. 682, 683 (1934), cert. den. ‘292 U. S. 
643, 54 Sup. Ct. 776, 78 L. ed. 1494 (1934). 
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ice; reductions in rank or compensation, save in one slight 
particular, are not surrounded by any procedural safe- 
guards.” 

Despite its modesty, the statute has been judicially ex- 
tolled as 


“a substantial barrier against the exercise of arbitrary power, 
without which the civil service law would afford little or no pro- 
tection to those in whose interests it was enacted,” 
and its failure to apply to District of Columbia employees 
has been regretted.** 

Now let us see what this “substantial barrier” has 
amounted to. Its presence seems never to have resulted 
in a successful effort by an employee to enforce his rights 
in the courts’ although employees have repeatedly re- 
sorted to litigation. 

The statute states quite plainly that no one shall be 
removed except for a cause that will promote the effi- 
ciency of the service. But under similar civil service 
regulations promulgated prior to the statute the courts 
have steadfastly refused to go into the question of cause,” 
and there is no instance under the statute where the cause 
was scrutinized.” Under the comparable regulations 
before the statute it made no difference that the Civil 
Service Commission may have examined the matter and 
have found that there was no cause for discharge.” The 
broad reasoning employed is equally applicable to the 
statute itself.** Nor is it of consequence that the employee 
was cleared of the charges upon subsequent investigation 
by the Attorney General and was reinstated by express 
order of the President. 


17 But cf. Spanhake v. United States, 55 Ct. Cl. 70, 72, 74, 77 (1920). 

18 See Griffith v. Rudolph, 298 Fed. 672, 674 (App. D. C. 1924). 

19 But cf. Spanhake v. United States, supra note 17. 

20 Eberlein v. United States, supra note 4. 

21 Golding v. United States, supra note 16. 

22 Miller v. United States, supra note 13. 

23 See Morse v. United States, supra note 15 at 152. By the same token the 
Civil Service Commission cannot remove an employee; only the ee | 
officer can do so—i.e. the head of the department. 30 Ops. Att’y Gen. 79, 83 
(1913) ; see Donner v. Francis, supra note 15. 

24 ™_ v. United States, supra note 4; Kellom v. United States, supra 
note 4. 


5 
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The fact of the matter is that the courts have ruled that 
once the formal steps of notice and an opportunity to 
answer have been complied with,” judicial inquiry is 
absolutely foreclosed. ‘This is best shown by Golding v. 
United States.** ‘The case arose upon the government's 
demurrer. There had been no hearing before removal. 
There had, however, been charges and an opportunity to 
answer in writing. But the plaintiff made serious accusa- 
tions of irregularity which, if true, would have made the 
formal steps a mere gesture. 

The court ruled: 


“The allegations that the plaintiff was innocent of the charges 
preferred against him, that his removal was the result of a con- 
certed action by certain individuals and officials who had entered 
into a conspiracy to cause his removal, that his removal was 
based on perjurious statements obtained through duress and un- 
due influence, and that the investigation which resulted in his re- 
moval was biased, prejudiced, and unfair, are immaterial. It is 
not within the jurisdiction of the court to inquire into the guilt 
or innocence of the plaintiff as to the charges upon which he was 
removed from office. These charges were considered and passed 
upon by officials of the Bureau of Prohibition who had authority 
to act upon them. It appearing from the averments of the pe- 
tition that every step requisite to the removal from office of an 
employee of the Government in the classified civil service was 
taken by Bureau officials in the plaintiff’s case, their action in 
removing him from office is conclusive and is not subject to 
review by the court.” *7 


Thus the court seems to leave to the removing official 
absolute power in the matter, to be exerted in the most 
arbitrary and capricious manner, so long as notice and 
an opportunity to answer have been formally given. 

However, not even where these bare requirements have 
been ignored has an employee fared successfully in the 
courts. In a number of cases a discharged employee has 
brought suit in the Court of Claims to recover his salary 
for the period of his discharge; he has alleged that there 
was no notice or opportunity to answer as demanded by 

25 Cf., Morse v. United States, supra note 15. 

26 Supra note 16. 


2778 Ct. Cl. at 685; cf., Mooney v. Holohan, Warden, 294 U. S. 103, 55 Sup. 
Ct. 340, 79 L. ed. 791 (1935). 
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the statute and that therefore he had never been separated 
from the service and so was entitled to his salary. This 
theory seems plausible and has the seeming sanction of 
high authority.“ Nonetheless, several answers have been 
made to the contention. 

In the first place employees have stumbled over laches. 
Although the action is an ordinary action at law where 
the strict attitude of equity seems to have little place, the 
courts have greeted a somnolent plaintiff with equity’s 
forbidding stare. 

In Nicholas v. United States* the plaintiff had been 
removed without any notice whatever in absolute viola- 
tion of the statute. Nonetheless because he failed to pro- 
test or bring suit for a period of three years the court held 
that he could not maintain a suit to recover his salary. 
“Public policy,” it was said, “requires that the govern- 
ment shall be seasonably advised of the attitude of its 
officers and employees attempted to be displaced . . .” *° 

It may be thought that this decision is reasonable. But 
at the same time another case was decided, Norris v. 
United States,” which seems particularly severe. Norris 
had been a customs employee for about six years when his 
Collector of Customs suddenly advised him that his serv- 
ices were no longer necessary and that his position was 
thereupon vacated. Ten months and two days later he 
wrote the Secretary of the Treasury, stating that no 
charges, notice, or opportunity to answer had been given 
him as required by law, and asking for reinstatement and 
an inquiry. Within a month the Assistant Secretary re- 
plied stating that the Department was willing to seek his 
reinstatement and to furnish him with a copy of the 
charges. Norris immediately renewed his request for 


28 United States v. Wickersham, supra note 7; United States v. Perkins, 
supra note 10. 

29 257 U. S. 71, 44 Sup. Ct. 7, 66 L. ed. 133 (1921). 

80275 U. S. 71, at 76. See also Richardson, Administrator, v. United States, 


64 Ct. Cl. 233 (1927); Chamberlain v. United States, 66 Ct. Cl. 317 (1928) ; 
Johnson v. United States, 68 Ct. Cl. 222 (1929). 


81 Supra, note 11. 
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reinstatement and within another month he was rein- 
stated “in order that he might be given an opportunity to 
answer the charges against him.” He promptly took the 
oath of office and was suspended from office without pay, 
charges were preferred, he answered, and a short time 
later the Department advised that the evidence was “not 
sufficient to have warranted his dismissal.” It added, 
however, that there was no vacancy in the force of customs 
inspectors, so that Norris’s services could not be utilized; 
that his current position had been specially created for the 
purpose of the inquiry; that his services therefore would 
be dispensed with and his office abolished. After some 
time he brought suit for compensation. Nothing appeared 
to show that he had not been willing and able to perform 
the duties of the office from the date of his original dis- 
charge to the date of his bringing suit. 

The court held that he had lost his right to relief in 
so far as his first discharge was concerned solely because 
“no fact is found explaining his failure to assert his right 


to the office, or its emoluments, for the period of eleven 


99 32 


months and a little over. Upon the reasoning in the 
Nicholas case, supra, it was held that Norris’s case did 
not disclose “that exercise of reasonable diligence . 
which the law imposes upon him as a duty if he would 
recover compensation for services in an office which the 
Government might fill with another, or otherwise adjust 
its service so as to dispense with the service of the plain- 
tiff.” 33 

Norris’s discharge had occurred just six months after 
the passage of the statute guaranteeing him notice and a 
chance to answer. It might well have taken him ten or 
eleven months to become aware of his rights. In any 
event even unexplained inaction for such a period seems 


32 In fact, it appeared that he acted in ten months and two days. 

83 275 U. S. 71, at 81. As to his second discharge the Court held that the 
Department had the power to abolish an office not needed and that an office 
specially created for the purpose of the hearing could be abolished when the 
inquiry was concluded. 





DISCHARGE OF UNITED STATES EMPLOYEES 221 


nothing unusual. Most people take time to decide what 
to do in a matter so serious and the average government 
employee does not boast the driving and bustling char- 
acteristics of a man of affairs. To draw the line at ten 
or eleven months is, to say the least, a betrayal of extreme 
anxiety for the government.” 

Regardless of the justification for the Norris decision 
the Court of Claims has found a more fundamental meth- 
od of dealing with the employee’s cause of action. This 
was discovered after a long litigation that had gone to 
the Supreme Court. 

In United States ex rel. Arant v. Lane*® an employee 
had been discharged without being given a statement of 
reasons or an opportunity to answer charges; the statute 
was plainly violated. The employee not only had de- 
manded, prior to his discharge, fulfillment of the statu- 
tory guarantees but had, within three days after his 
discharge, informed the removing officer that he was 
ready and able to continue in office, and then he had held 
to his desk until forcibly ejected some days later. Twenty- 
two months after his notice of discharge he brought suit 
by mandamus to compel his restoration in office. The 
Supreme Court held that although mandamus was a legal 
remedy it was granted “not as a matter of right, but in 
the exercise of a sound judicial discretion and upon 
equitable principles” and was “subject to the equitable 
doctrine of laches.” ** It then went on to say that the delav 
in bringing suit constituted /Jaches barring the relief 
sought, and the right to mandamus was denied. 

This holding seems based upon the force of equitable 
principles applicable to the mandamus action. But the 
decision was the only authority relied upon in the Nich- 

34 See Morse v. United States, supra note 15 at 155. See also Wallace v. 


United States, supra note 11 at 547. It is difficult wholly to reconcile the 
— decision with what was said in Myers v. United States, supra note * at 


85 249 U. S. 367, 39 Sup. Ct. 531, 63 L. . —_ (1919). Accord: Caswell 
v. Morgenthau, 98 F. (2d) 296 (App. D. C. 1938). 


386 249 U. S. 367, at 371. 
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olas case, which in turn controlled the Norris case, and, 
as we have seen, both those cases were ordinary actions at 
law to recover salary.” However the Arant case had a 
sequel even more interesting, and it is this sequel which 
has opened a new attack upon an employee’s cause. 

Immediately after the Supreme Court had denied his 
suit, Arant brought an action in the Court of Claims to 
recover his salary, showing that he had made formal de- 
mand there for each month since his discharge. The Court 
of Claims, however, raised a new objection; it said that 
since a successor to Arant had been appointed and had 
received a salary, Arant could not recover. The court 
regarded it as immaterial that the successor may not have 
been an officer de jure; de facto was enough. The gov- 
ernment could not be required to pay a salary twice. 
Hardship, it was said, there might be, but no matter. 
“There is a principle applicable to Governments that 
forbids, on a policy imposed by necessity, that they should 
hold themselves liable for unauthorized wrongs inflicted 
by their officers on the citizens.” ® 

This “policy imposed by necessity” was distilled by the 
court from the principle that the state will not be answer- 
able for the wrongful or tortious acts of its officers, citing 
Gibbons v. United States.*° The principle invoked is, of 
course, wide of the mark where admittedly the govern- 
ment has consented to be sued for salary when salary is 
due.” The real wrongful act was that of payment to an- 
other what properly was Arant’s. Nonetheless the court 
was quite clear that as soon as someone else is wrongfullv 

37 While an action for salary is not based upon contract, express or implied, 
it is based upon an act of Congress creating a legal right to be paid. Embry 
v. United States, 100 U. S. 680, 685, 25 L. ed. 772 (1879); Brown v. United 
States. 67 Ct. Cl. 172 (1929). But cf. Stilling v. United States, supra, note 10 at 
65. When services have actually been rendered, however, the right to the salary 
is based on implied contract, and the right is protected by the Constitution. See 


Mississippi ex rel. Robertson v. Miller, 276 U. S. 174, 179, 48 Sup. Ct. 266, 
72 L. ed. 517 (1929). 


38 Arant v. United States, 55 Ct. Cl. 327, 339 (1920). 
898 Wall. 269, 275, 19 L. ed. 453 (U. S. 1868). 


40 United States v. Wickersham, supra note 7; United States v. Perkins, 
supra note 10. 
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appointed and paid, the ousted employee loses his right 
to his salary at least until he has tried his title to the office 
by guo warranto or some other extraordinary remedy, 
where the person wrongfully holding the office can be 
heard and the possibility of double payment by the gov- 
ernment avoided.“ Indeed it has been said that the Court 
of Claims has no jurisdiction in a suit for salary until by 
an appropriate action the title to the office has been set- 
tled.“* So much for the case where there is a successor. 
But the Court of Claims seems ready to go even further. 

In Wilmeth v. United States the employee had been 
removed without notice or charges, in violation of the 
statute. Without going into the question whether there 
was laches or whether a successor had received his sal- 
ary, the plaintiff’s suit for his pay was defeated; the 
court said simply that the sole remedy open to him was 
a suit to try his title to office. Heavily relied upon was 
an earlier case, O’Neil v. United States,** involving a vio- 
lation of the Civil Service rule that had preceded the 


statute, where the court had held that a wrongful removal 
was a removal albeit wrongful, and that the tenure was 
terminated. Although the removing officer ignores his 
duty under the law 


“his action is not thereby illegal, nor is the removal rendered 
void and of no effect, nor can the person so removed claim that 
he has not been removed, and that he is entitled to continue in 
the office, to perform the services of the office, and to receive 
the compensation attached to it. As a matter of fact, he is re- 
moved; he ceases to be in the service of the United States, and 
his only remedy is to proceed without delay in a court of com- 
petent jurisdiction to try his right to the office.” ** 


Despite the fact that this case involved a civil service 
rule in effect prior to the statute, it and its dictum have 


4155 Ct. Cl. at 338. 

42 Goodwin v. United States, 76 Ct. Cl. 218, 234 (1932), cert. den., 289 U. S. 
753 (1933). 

4364 Ct. Cl. 368 (1928). 
Prey! successor apparently had been appointed but the court did not mention 

e tact. 

4556 Ct. Cl. 89 (1921). 

46 Td. at 95. 
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been frequently relied upon.” While it is not certain to 
what effect the broad language of that case is being cited, 
it does seem that, quite aside from questions of laches or 
even of double payment of salary, the Court of Claims is 
rapidly assuming the position (and probably has already 
done so) that a suit for salary is not the proper way to 
vindicate rights under the statute. Just as courts of equity 
have held that they will not grant relief amounting to an 
adjudication of the right to an office,“ so the Court of 
Claims has gingerly referred the litigant to the traditional 
remedies of quo warranto, etc., seemingly upon jurisdic- 
tional grounds.” 

The steady current of decisions adverse to employees is 
remarkable in view of United States v. Wickersham.” 
The case arose under the President’s order of July 27, 
1897, providing that removals could be made only upon 
charges, notice and an opportunity to defend.” The plain- 
tiff had been suspended, on November 1, 1897, without 
charges, notice or opportunity for defense, in violation of 
the order. He had been a clerk in the office of a surveyor- 
general in the service of the General Land Office. The 
plaintiff had protested. Within a month the Commission- 
er of the General Land Office indicated to the surveyor- 
general that the suspension had been improper and three 
months later informed the surveyor-general in terms that 
his action had been illegal, and in about another month 
the surveyor-general was ordered to reinstate the plaintiff 
and to prefer charges against him. He was promptly 

47 The case has been graduated to the point where its mere citation will make 


an opinion unnecessary. See, e.g. McInnis’s case, 79 Ct. Cl. 780 (1934). 

48 White v. Berry, 171 U. S. 366, 18 Sup. Ct. 917, 43 L. ed. 199 (1898) ; 
Morgan v. Nunn, supra note 7. 

49 See Goodwin v. United States, supra note 42; Barry v. United States, 83 
Ct. Cl. 413 (1936). One cannot help wondering whether some day the Court 
of Claims may not go further and hold that there is no right to a salary unless 
services have actually been rendered. One court reached that result, in dealing 
with a wrongful removal, through interpretation of a statute which provided that 
there should be pay only for services rendered. Meredith v. District of Colum- 
bia, 3 MacArthur 52 (1877). 

50 Supra note 7. See also United States v. Perkins, supra note 10; Lellman 
v. United States, 37 Ct. Cl. 128 (1902). 

51 See supra note 13. 
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reinstated, and on May 10, 1898, the Commissioner of- 
fered him another job, which he declined. The Court 
of Claims, upon his suit for back salary, awarded him a 
judgment for pay from November 1, 1897, to May 10, 
1898. The United States appealed. 

The court seems to have regarded the plaintiff as ap- 
pointed by the Secretary of the Interior.” On the other 
hand the surveyor-general was allowed to select his own 
clerical force.” In any case it seems evident that the 
court, in affirming the judgment, did not intend to take 
the narrow view that the plaintiff should prevail merely 
because the surveyor-general was not the appointing offi- 
cer and therefore had no power over the plaintiff's tenure. 
The government had argued that the suspension was in 
reality a dismissal, that the plaintiff was an appointee of 
the surveyor-general and so subject to removal at his 
will.* The court replied that if a dismissal had been 
attempted, the action ran counter to the President’s order 
of July 27, 1897, and therefore “the attempted removal, if 
such it was, was without legal effect.”” 

The court then went on to say that there was no au- 
thority for a suspension in the manner indicated and that 
the Commissioner of the General Land Office had held it 
to be without authority.” 

And it was concluded that, having been duly appointed, 
the plaintiff was entitled to the compensation of his office 
until legally disqualified. ‘The attempted suspension 
without authority of law” was no disqualification.” 

It is true that the opinion contains the following sen- 
tence: 

“Whether he could have been summarily removed or sus- 


pended by the President or other competent authority is not the 
question now before the court, but the question is whether the 


52201 U. S. at 399. 

58 Jd. at 394. 

54 Td. at 396-397. 

55 Jd. at 398; see also Kalbfus v. Siddons, supra note 11 at 321. 
56 Td. at 398-399. 

57 Id. at 399-400. 
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employe during his wrongful suspension by a subordinate officer 
is entitled to the compensation provided by law.” ** 


This sentence possibly clouds the rationale of the deci- 
sion, indicating that the case turned upon the fact that 
the surveyor-general was a subordinate. On the other 
hand the emphasis seems to be placed upon the violation 
of the President’s order; it is that which seems to have 
imparted illegality. It is difficult to doubt that had that 
particular court been faced with an attempted removal in 
violation of a statute of Congress, even though by a de- 
partmental head, it would in the same way have held the 
removal to be without consequence and the employee to 
be entitled to the salary of the office. 

Obviously there is a considerable chasm between the 
dictum in the O’Neil case quoted above, and the reason- 
ing of the Wickersham decision. Variously has the force 
of the latter been avoided, and distinctions asserted have 
sometimes been thin. 

The Court of Claims has simply washed its hands of 
such disputes. Only recently its judgment has been cryp- 
tically announced. In O’Leary v. United States” an em- 
ployee sued for salary. He alleged that he had presented 
a resignation from his position but that it had been “pro- 
cured through misrepresentations and fraud practiced 
upon him by officers of the Government,” and that he had 
withdrawn it before it had been accepted.” It was, how- 
ever, accepted and he was treated as severed from service. 
The United States demurred. The court sustained the 
demurrer, saying bluntly that it was without authority to 
determine the validity of the resignation and that the right 
to salary ceased upon the effective date of the resignation. 
The citation of the O’Neil and Wilmeth cases, supra, 
p. 223, concluded the matter. And still more recently the 


58 Id. at 399. 

5977 Ct. Cl. 635 (1933). 

60 The opinion does not discuss whether withdrawal of a resignation before 
acceptance is of significance. See Rockingham County v. Luten Bridge Co., 
35 F. (2d) 301, 306 (C. C. A. 4th, 1929); cf. Westwood, Resignation of Cor- 
porate Officers (1936), 22 Va. Law Rev. 527, 528. 





DISCHARGE OF UNITED STATES EMPLOYEES 227 


court, in two decisions rendered on the same day, one a 
suit by a civil service employee, alleging wrongful re- 
moval, and the other a similar suit by a non-civil service 
employee, treated the cases in exactly the same way, using 
the same language and citing the same authority, in each 
case stating flatly that it had no jurisdiction to try title to 
an office.” 

In sum, although Congress has said that “no person 

. Shall be removed” except upon notice and an oppor- 
tunity to answer; although Congress is supreme; al- 
though a removal in contravention of this paramount 
will would therefore seem to be a nullity; and although 
the emoluments of office cannot be affected by null ac- 
tion, if Wickersham’s case is to be believed, still the 
Court of Claims has said that the removed employee 
is removed and that it can offer no redress. After many 
years during which employees have sought to work out 
an obvious remedy under a plain statute, we find they 
have been on the wrong track. 

Whatever may be the merit of the court’s reasoning, 
and whatever may be the new pitfalls that await the luck- 
less litigant in his pursuit of other remedies, one fact is 
clear. An employee has yet to prove the legal efficacy of 
a statute on the books for all of twenty-five years. 

This unhappy sortie at litigation in the Court of Claims 
recalls an earlier unsuccessful effort to appeal to courts 
of equity. Succeeding what was apparently a country- 
wide purge on political grounds,” a number of employees 
sought to enjoin their dismissals. They met rulings that 
courts of equity will not try the title to an office,“ based 


61 Compare Barry v. United States, supra note 49, with Krueger v. United 
States, 83 Ct. Cl. 412 (1936). 

62 United States v. Perkins, supra note 10. 

63 Tt will be observed that this was about the time that President McKinley 
strengthened the civil service rules. See note 13, supra. 

64 White v. Berry, supra note 48; White v. Butler, 171 U. S. 379, 18 Sup. 
Ct. 949, 43 L. ed. 204 (1898); Carr v. Gordon, supra note 7 at 380; Taylor 
v. Kercheval, supra note 7 at 501; Flemming v. Stahl, supra note 7 at 941; 
Morgan v. Nunn, supra note 7 at 553; Couper v. Smyth, 84 Fed. 757 (C. C. 
Ga. 1897) ; Page v. Moffett, supra note 7 at 40. 
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upon In Re Sawyer.” ‘There was, however, one judge 
who sturdily asserted that only through judicial relief 
could the integrity of the civil service be maintained.” 
His warning was coldly received elsewhere, and his own 
ruling was reversed.” However, he did say enough to 
indicate doubts of the efficacy of quo warranto, prohibi- 
tion, certiorari or mandamus.” Since then his statement 
that quo warranto could do no more than oust the suc- 


cessor, without restoring the removed employee, has been 
echoed.” 


In Kalbfus v. Siddons,” mandamus was held to be an 
appropriate and complete remedy. However, we have 
already witnessed one instance of ill-advised reliance upon 
it,” and there are other more recent instances.” Kalbfus 
v. Siddons may point the way to a will o’ the wisp just as 
surely as has Wickersham v. United States. Indeed we 
may well speak more positively. For if broad and seem- 
ingly deliberate dicta mean anything, Kalbfus v. Siddons 
has already been forgotten by the very court which de- 


cided it. In a case arising under the 1912 statute only 
this year, that court said, 


“ 


. mandamus cannot be stretched to the point of requiring 
an executive officer to reinstate a discharged employee and pay 
him his salary from the day of his discharge.” ** 


The government employee may be pardoned for won- 
dering whether the proper remedy will ever be discov- 
ered. In the new Rules of Civil Procedure some aid may 


65124 U. S. 200, 8 Sup. Ct. 482, 31 L. ed. 402 (1888). See 26 Ops. Att’y 
Gen. 363, 375 (1907). 

66 Priddie v. Thompson, 82 Fed. 186 (C. C. W. Va., 1897); Butler v. White, 
83 Fed. 578 (C. C. W. Va., 1897). 

67 White v. Butler, supra note 64. 

68 See Priddie v. Thompson, supra note 66 at 189. 

bas = Kalbfus v. Siddons, supra note 11 at 319-321. 

70 

71 United States ex rel. Arant v. Lane, supra note 35. 

72 United States ex rel. Crow v. Mitchell, 89 F. (2d) 805 (App. D. C. 1937); 
United States ex rel. Corbin v. Doyle, 93 F. (2d) 646 (App. D. C. 1937); 
Caswell v. Morgenthau, supra note 35. 

73 See Caswell v. Morgenthau, supra note 35 at 297-298; see also United 
States ex rel. Crow v. Mitchell, supra note 72 at 809; United States ex rel. 
Corbin v. Doyle, supra note 72 at 650. 
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be found, but the history of judicial ingenuity dictates 
skepticism. 

Before leaving the subject of the efficacy of the Act of 
1912 as invoked in court, a recent opinion of the Attorney 
General must be referred to.* In April of 1931 the 
President, by executive order, placed within the classified 
civil service certain positions in the Veterans’ Adminis- 
tration. The consequence was that the occupants of those 
positions automatically received civil service status. This 
was authorized by statute.” In August of 1933 the Presi- 
dent proposed to amend the order of 1931 so as to restore 
the original status by separating such persons from the 
civil service, but permitting them with others to take new 
examinations from the results of which the vacant places 
could be filled in competition with persons already on 
the civil service eligible lists. 

The proposed amendment to the order of 1931 was sub- 
mitted to Attorney General Cummings for his opinion. 
He quoted the 1912 statute, and concluded that it was 


“very doubtful” whether the President could issue the 


76 


amendment “in its present form.” ** He then went on to 
say that the President had the power to take the positions 
out of the competitive class and place them among the 
class excepted from the requirement of competitive exam- 
inations. ‘This, he said, would not deprive the occupants 
of their civil service status, “but it would make their fu- 
ture service dependent upon the pleasure of the appoint- 
ing officer.” ” 

Apparently the Attorney General reached this conclu- 
sion on the basis of an opinion approved by Attorney 
General McReynolds. There the ruling had read into 
the 1912 Act an exception which excluded from its pro- 
tection all employees holding Schedule A civil service 


74 37 Ops. Att’y Gen. 567 (1934). 

75 Jd. at 568. 

76 Td. at 569. 

77 Id. at 570. 

78 30 Ops. Att’y Gen. 181 (1913); see supra note 12. 
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positions, that is positions which were excepted from the 
requirement of competitive examinations. 


Thus it appears that Attorney General McReynolds, 
with the elaboration of Attorney General Cummings, 
opens the way to an utter emasculation of the 1912 statute, 
at any time the President may desire, with respect to any 
particular employee whatever, or, indeed, with respect 
to all employees. 

Hence, after discovering that judicial remedies have 
utterly failed thus far, and with the outlook to the future 
shrouded in uncertainty, the civil service employee now 
finds that even were the courts disposed to vindicate his 
rights the Attorney General has suggested the complete 
answer to every allegation he can advance. 

It is difficult if not impossible to ascertain the record 
of departmental or agency heads in observing the 1912 
statute or otherwise recognizing some security in their 
employees’ tenure. The occasional episode reaching pub- 
lic attention is apt to be peculiar; and cases in the courts 
frequently bear unmistakable signs of abnormality—the 
plaintiffs sometimes appear to have been “queer.” How- 
ever, now and then a fragment comes to light indicating 
that a public administrator may suffer from some of the 
same human frailties which have occasioned legislative 
concern for the private employee. 

Mere review of litigation does not, of course, demon- 
strate that anything is wrong. It merely demonstrates 
that a considerable number of people have been suffi- 
ciently outraged to go to court. 

This review does show, however, that in the judiciary 
the employee will find no succor. It shows, further, that 


the mere expression of legislative will, without provision 
for sanction, is meaningless. 


Therefore if there is anything wrong with security of 
tenure, a remedy of some nature other than that of the 
Act of 1912 must be sought. 
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In his Executive Order of June 24, 1938, revising the 
Civil Service Rules, the President has merely copied the 
words of that Act.” Whether this Presidential repetition 
of a Congressional mandate contributes to its force is 
doubtful. In any case, the practical situation remains: 
outside, impartial judgment can weigh a dismissal from 
government service, alleged to have been unjustified, only 
if the dismissing official or his superior is fair enough to 
acquiesce. And in this respect the civil service employee 
is no happier than his non-civil service brother. 

This led the impartial board in the Durand“ case to 


conclude its decision with these words: 

‘Finally, we must say that our experience in listening to this 
rather protracted case convinces us of two things: first, that it 
is important for government employees to have some tribunal 
before which they may bring individual grievances, including 
charges of discrimination for union affiliation or activity; and 
second, that such a tribunal should be permanently established in 
the Government and not merely created ad hoc as was the present 
committee to hear the case of Mr. Durand.” 


To provide a regularly ordained appeals board, as has 
recently been repeatedly proposed, is more easily sug- 
gested than accomplished. Such a body would prove 
expensive. However, it would somewhat alleviate the 
evil sensed by the board in the Durand case if Congress 
or the President or both were formally to recognize the 
validity and desirability of outside arbitration, even by 
ad hoc agencies, and to provide the means for invoking 
such procedure. That course would involve little or no 
expense. 

In any case as matters now stand the individual em- 
ployee is helpless. The Act of 1912 gives him scant pro- 
tection, even on its face. If it were to prove embarrassing, 
the Attorney General has shown how to avoid it. The 
President has merely repeated its terms. And the courts 
have stood fast against enforcing it. That Act is no “sub- 


79 Rule XII, paragraph 1. 
80 See supra note 5. 
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stantial barrier against the exercise of arbitrary power” if 
power chooses to be arbitrary. Its words will yield at a 
touch. 

In his govenment workers’ union the employee may 
find strength.” But the union, we are told, should not 
enjoy the privilege to strike.” Even harmless picketing 
is frowned upon.*’ And neither statute nor civil service 
rule forbids anti-union discrimination.” 

Hence some modest action, by Congress or the Presi- 
dent, which would at least afford a means to give griev- 
ances an airing, could hardly be condemned as rashly 


generous. 


81 A well organized national union has distinct advantages from every point 
of view. With its prestige and the good sense of its officers it can frequently 
accomplish, without “intemperate” action what the employee and his friends or 
a local union alone could secure only by making themselves unpleasant. See 
supra note 2 and 3. The arbitrator in the Sumpf and Shultz case, supra note 
5, stated in his findings that if their union, which at the time of the dismissals 
was a local union only, “had had the counsel of persons of more experience and 
objectivity, it might have found a way of discussing with management the mat- 
ters which its members felt were unfair without putting management on the 
defensive.” 


82 See remarks of President Roosevelt as reported in New York Times, 
July 10, 1937, at 1:8; id., Sept. 6, 1937, at 14:1. 
83 Supra note 2. 


84 There is nothing protecting government workers such as the National 
Labor Relations Act or even section 7(a) of the old National Industrial Re- 
covery Act. However, the Act of 1912 does provide that membership in a 
postal employees’ union “not affiliated with any outside organization imposing 
an obligation or duty upon them to engage in any strike, or proposing to assist 
them in any strike, against the United States” shall not be cause for reduction 
in rank or compensation or for removal. 37 Stat. 555 (1912), 5 U. S. C. § 652 
(1934). The Act also provides that no employee in the classified civil service 
shall be removed therefrom “except for such cause as will promote the efficiency 
of said service.” See supra, p. 216. The civil service rules include this pro- 
vision in their repetition of the statute. See supra note 79, 
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EDITORIAL NOTES 


FREEDOM OF THE PRESS AND CONTEMPT OF CouRT 


There is a feud of long-standing between the civil liberties and 
the power of the courts to inflict summary punishment for contempt.’ 
The usual and established practice of fine or commitment by the 
offended court, without a jury, and the practical combination of 
judge and prosecutor, a duality traditionally incompatible with the 
fairness expected of a court, is abhorrent to those who would extend 
the utmost protection to civil rights.2 If, however, the premise of 
the power of summary punishment is arguable generally, the power 
in its relation to contempt by publication and the freedom of the 
press, in at least a large class of American cases, is hardly defensible.* 
A recent California case* denying freedom of the press as a defense 


1 Nelles, The Summary Power to Punish for Contempt (1931) 31 Con. L. 
Rev. 956. 


2Flynn, Our Courts and Free Speech (1927) 155 Harper’s Macazing 397; 
In re Richardson, 247 N. Y. 401, 160 N. E. 655 (1928). 


3 Seagle, Contempt of Court (1931) 4 EncyL. or THE Socrat Sciences 302; 
Yankwich, The Use and Abuse of Contempt Commitments (1931) 65 U. S. L. 
Rev. 481. 


4JIn re Times-Mirror Co., 5 L. W. 1530, 6 id. 16 (Cal. Super. Ct. for L. A. 
County 1938). The first proceedings against the newspaper were instituted on 
June 3, 1938, by affidavit of the Secretary of the Los Angeles Bar Association. 
Five counts, based on different publications, were contained in the affidavit, de- 
murrers to two of which were sustained and to three of which were overruled 
by the Superior Court on August 18, 1938. The latter group were comprised as 
follows: an editorial entitled “Sit-Strikers Convicrep” published on Decem- 
ber 21, 1937, one day after a jury verdict of guilty and one day before the time 
set for pronouncing judgment and sentencing the defendants; an editorial called 
“THE FALL oF AN Ex-QuEEN” published on April 14, 1938, two days after a 
jury conviction on charges of bribery, two days after the filing of motion for a 
new trial, and six days before the day set by the judge for the hearing of the 
motion; an editorial entitled “ProBation For GorILLas?” published on May 
5, 1938, thirteen days after conviction of unionists on charges of criminal as- 
sault, three days after the defendants had made application for probation, and 
approximately a month before the day set by the judge for passing upon the 
application for probation and sentencing the defendants. The first editorial 
praised the verdict of the jury and assailed union terrorism and lawlessness; 
the second commented on the conviction of a political boss and highlighted the 
defendant’s past career in a fairly temperate manner; the third was a rather 
violent denunciation of the defendants and an argument against the granting of 
probation. A second charge of contempt was based on another affidavit filed on 
June 13, 1938 by the Bar Association, which contained two counts founded on 
editorials published on June 5 and June 7, 1938, in the Times. These publica- 
tions, entitled “A Brack CommiTree HERE?” and “Curious REASONING,” re- 
viewed events leading up to the first charge of contempt, criticized the action of 
the Bar Association, and defended the claimed right so to comment editorially. 
Demurrers to the counts setting out these editorials were also overruled by the 
court on August 18, 1938, the two charges of contempt having been consolidated 
for trial. Judgment of conviction and fine was entered on September 1, 1938, 
after a hearing on orders to show cause. Petition for review was granted by 
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to alleged contemnors who had published critical editorial opinions of 
the defendants in several pending criminal cases, advice for judicial 
action on an application for probation in one case,® and arguments 
on their own contempt citations, has resurrected this latter aspect of 
the problem. 

The law of contempt by publication in the United States has had 
an exciting and changeful career. Early emergences of the doctrine 
that published criticism of courts and judicial proceedings constituted 
constructive contempt and was punishable accordingly, which dem- 
onstrated the serious threat to freedom of the press that it embodied 
and emphasized its political implications, led to public agitation and 
statutes designed to limit its application.’ In 1831, after impeachment 
proceedings against Judge Peck, a United States Circuit Judge, based 
upon his conduct in a contempt case, had barely failed of carrying,*® 
Congress enacted that: “The said courts shall have power to impose 
and administer all necessary oaths, and to punish, by fine or imprison- 
ment, at the discretion of the court, contempts of their authority. 
Such power to punish contempts shall not be construed to extend to 
any cases except to misbehavior of any person in their presence, or 
so near thereto as to obstruct the administration of justice... .”® 
The history of this statute and its interpretation form an interesting 
phase of the subject.*° In 1918 the Supreme Court held in the To- 
ledo Newpsaper case™ that the words “so near thereto” in the statute 
referred to causal and not spatial proximity ** and proceeded to uphold 


the Supreme Court of California on October 4, 1938 sub nom. The Times- 
Mirror Co. et al. vy. Superior Court. Hearing of the case by the State supreme 
court during December 1938 is indicated. 

For a critical analysis of the Times-Mirror decision, Particularly with refer- 
ence to the court’s broad holding of what constitutes a “pending” case, its con- 
struction of the comments as tending to influence judicial action, and the im- 
plications of the doctrine followed see note (1938) 48 Yaz L. J. 54. The edi- 
torials are contained in the December 21, 1937, April 14, May 5, June 5, and 
June 7, 1938 issues of the Los Angeles Times. 

S E.g., “Judge A. A. Scott will make a serious mistake if he grants probation.” 

6 For an unexcelled coverage of the subject see Nelles — a, sonnnee 
by. Publication in the United States (1928) 28 Cor. L. Rev. 40 525. 

7™See e.g. Respublica v. Oswald, 1 Dall. 319, 1 L. ed. ise (Pa 1788) ; 
Respublica v. Passmore, 3 Yeates 441 (Pa. 1804) ; Tuomas, C. H., ProshemMs 
or ConTEMPT OF Court (1934) at 21-23; Tuomas, J. L., ConstRUCTIVE Con- 
TeMpt (1904), Appendix B, at 115-119. 

8 STANSBURY, REPORT OF THE TRIAL oF JAMES H. Peck (1833), contains a 
complete account of the proceedings. See also Nelles and King, supra note 6, 
at 423 et seq. 

® Rev. Stat. § 725, 28 U. S. C. § 385 (Judicial Code § 268). 

10 See Frankfurter and Landis, Power of Congress over Procedure in Crim- 
inal Contempts in —, Federal Courts—A Study in Separation of Powers 
(1924) 37 Harv. L. Rev. 1010. 

11 Toledo Newspaper Co. v. U. S., 247 U. S. 402, 38 Sup. Ct. 560, 62 L. ed. 
1186 (1918) (Holmes and Sruntele dissenting). 

12 See L. Hand, J., dissenting in Ex parte Craig, 282 Fed. 138 (C. C. A. 2d, 
1922) at 161. 
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the power of the Federal courts to punish for contempt by publication. 
Attempts of State legislatures to regulate the exercise of the contempt 
power as to publications were also nullified, as courts asserted an 
“inherent power” of summary proceeding, beyond legislative inter- 
ference, for such offenses.1* Thus, with few exceptions* the law of 
contempt by publication is effectively controlled by the courts in the 
United States.” 

If the publication tends to interfere with or obstruct the adminis- 
tration of justice by criticizing the litigants or the court or by pre- 
dicting or advising the decision to be reached in a pending proceeding 
it constitutes a contempt and may be punished as such.** In such 
circumstances the freedom of the press warranted by State and Fed- 
eral Constitutions is no defense. The courts quite uniformly declare 
that freedom of the press is not paramount in importance to the 
right of an impartial trial before a tribunal free from outside influence 
and pressure.’* If the publication criticizes the conduct or result of 
concluded judicial proceedings, and does not refer to or affect pend- 
ing cases, freedom of the press will be more highly regarded ** and 
the publication held not to constitute a contempt.’® Although this 
generally followed doctrine allows criticism of past and concluded 
judicial action on the ground that such comment cannot interfere with 
the orderly administration of justice, there appears to be no im- 


munity for such publications, according to the decisions, in several 


13 E.g., State v. Morrill, 16 Ark. 384 (1855) at 391: “The prohibitory fea- 
ture of the act can be regarded as nothing more than the expression of a judicial 
opinion by the Legislature . . .”; State v. Shepherd, 177 Mo. 205, 76 S. W. 79 
(1903). The greater onslaught, however, has occurred since the Toledo case. 


- Nelles me King, supra note 6, at 542. 


14 Fg 17 Purpvon’s Pa. Strats. §§ 2044, 2045; Snyder’s Case, 301 Pa. 
276, 183 “At. “33 (1930) at 35; Ky. Sra. (Carroll 1930) §§ 1291, 1292, 1295. 


15 RAPALJE ON ContEMPTs (1884) § 56, at 71: “The force of public opinion 
in this country, in favor of the freedom of the press, has restrained the free 
exercise of the power to punish this class of contempts, and in many jurisdictions 
statutes have been enacted depriving the courts of the power to punish them.” 
However true this statement was at the time it is now woefully inadequate. 


16 People v. Stapleton, 18 Colo. 568, 33 Pac. 167 (1893); Woodbury v. Com- 
monwealth, 3 N. E. (2d) 779 (Mass. 1936) (handbills); State v. Bee Pub- 
lishing Co., 60 Neb. 282, 83 N. W. 204 (1900). 


17 Toledo Newspaper Co. v. U. S., supra note 11; U.S. v. Sanders, 290 Fed. 
428 (W. D. Tenn. 1923); Cornish v. _" S., 299 Fed. 283 (C. C. A. 6th, 1924) ; 
U. S. v. Sullens, 36 F. (2d) 230 (S. D. Miss. 1929); Ex parte Lindsley, 75 
Cal. App. 122, 241 Pac. 934 (1925) ; In re Hayes, 72 Fla. 558, 73 So. 362 
(1916); In re Nelson, 103 Mont. 43, 60 P. (2d) 365 (1936); State v. Lovell, 
117 Neb. 710, 222 N. W. 625 (1929) ; State v. Tugwell, 19 Wash. 238, 52 Pac. 
1056 (1898); 12 Am. Juris., Contempt, § 32 et seq. Cf., Ex parte Shuler, 
210 Cal. 377, 292 Pac. 481 (1930) (freedom of speech). 


18 State v. District Court, 52 Mont. 46, 155 Pac. 278 (1916); State v. Circuit 
Court, 97 Wis. 1, 72 N. W. 193 (1897). 


19 Townsend v. State, 54 Ga. App. 627, 188 S. E. 560 (1936); State v. Amer- 
ican-News Co., 64 S. D. 385, 266 nN W. 827 (1936 a. 
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American jurisdictions.2° These courts have proceeded upon the 
theory that there is such an offense in the law of contempt as scan- 
dalizing or defaming the court as a governmental organ, thereby 
destroying public confidence in and respect for the court and impeding 
the proper administration of justice.2* That the law of contempt has 
recognized this in the past there is little doubt and it seems that 
English courts even now have this weapon in reserve, though it is 
rarely used.** Otherwise the English doctrine seems also to require 
that the published criticism refer to a pending proceeding** and be 
calculated or intended to interfere with a fair trial.** 

What is a “pending” proceeding within the rule holding only criti- 
cism of pending cases contemptuous may be at times difficult to 
determine*® although there is a tendency, for contempt purposes, to 
consider a case pending as long as possible.** Most of the decisions 
hold that a proceeding is pending if there are any further judicial 
acts to be done with reference to it.** And it is the tendency to 
influence, not success in affecting the proceeding, that is the deter- 
minant.2® Denial of intention to influence the cause or bring the 
court into disrepute, if the court finds that that tendency is the neces- 
sary consequence of the publication, is no defense.*® Palpably, the 
truth of the published matter is not a defense as in libel cases.*° 


20 State v. Morrill and State v. Shepherd, both supra note 13; State v. 


Hildreth, 82 Vt. 382, 74 Atl. 71 (1909); Burdett v. Commonwealth, 103 Va. 
838, 48 S. E. 878 (1904) ; Cf. In re Fite, 11 Ga. App. 665, 76 S. E. 397 (1912) ; 
In re Chadwick, 109 Mich. 588, 67 N. W. 1071 (1896); Francis v. Williams, 
11 F. (2d) 860 (C. C. A. 3d, 1926), cert. den. 273 U. S. 693, 47 Sup. Ct. 91, 
71 L. ed. 843 (1926); State v. Shumaker, 200 Ind. 623, 157 N. E. 769 (1927) 
(strong dissent by Martin, J.). 

21 See e.g. Burdett v. Commonwealth, supra note 20. 

22 Rex v. New Statesman, 44 T. L. R. 301 (1928); (1928) 165 L. T. 138. 

23 Porter v. The King, 37 C. L. R. 432 (Austr. 1926); Rex v. Daily Herald, 
48 T. L. R. 253 (1932) (contempt of Consistory Court); Rex v. Daily Mail, 
37 T. L. R. 310, [1921] 2 K. B. 733 (court martial) ; (1932) 76 Son. J. 133; 
(1932) 6 Austr. L. J. 46. See the well-turned phrase of Isaacs, J., in the 
Porter case at 44: “. . . a mere conjectural impediment to a nonexisting pro- 
ceeding.” 

24 Rex v. Daily Mail, 44 T. L. R. 301 (1928); (1928) 62 Ir. L. T. 61; 7 
Harspury’s LAws oF ENGLAND, ConTEMPT oF Court, §§9-12. See generally 
Goodhart, Newspapers and Contempt of Court in English Law (1932) 48 
Harv. L. Rev. 885. 

25 See e.g., Nixon v. Indiana, 207 Ind. 426, 193 N. E. 591 (1935). 

26 Note (1904), 68 L. R. A. 251 at 261. 

27 Ibid. 

28 Toledo Newspaper Co. v. U. S., supra note 11 at 421, 564, 1194: “. . . not 
the influence upon the mind of the particular judge is the criterion, but the 
reasonable tendency of the acts done to bring about the baleful result is the 
test”: 12 Am. Juris., Contempt § 37. 

29 McDougall v. Sheridan, 23 Idaho 191, 128 Pac. 954 (1913); State v. 
Kirby, 36 S. D. 188, 154 N. W. 284 (1915). 

30 See Patterson v. Colorado, 205 U. S. 454, 462, 27 Sup. Ct. 556, 558, 51 
L. ed. 879, 881 (1907): “A publication likely to reach the eyes of a jury, 
declaring a witness in a pending cause a perjurer, would be none the less a 
contempt that it was true. It would tend to obstruct the administration of 
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Newspapers may, of course, publish a fair and true report of pro- 
ceedings in court where no obscenity is involved, despite an order 
of the court to the contrary, and the violation of such an order does 
not constitute contempt.** Here constitutional guaranties of a public 
trial, in addition to liberty of the press, are in the publisher’s favor. 
A false report of judicial action in a pending case that tends to ob- 
struct the administration of justice is contemptuous,** but even an 
inaccurate report of proceedings may not be a contempt if the admin- 
istration of justice is not impeded as a result.** 

The Times-Mirror** decision thus seems amply supported by pre- 
cedent both at home and abroad, and, if the result there reached is 
to be criticized, the whole doctrine of constructive contempt by pub- 
lication must be included. It is to be noted favorably that the cases 
there pending when the publication appeared were criminal and that 
the apparent goal of the California court in the contempt proceeding 
was further to assure and safeguard fair trials in criminal matters. 
Attention has been called to the tendency of American judges—in 
contrast to their English brethren—to employ the contempt weapon 
in this field to silence editorial attacks of a political or personal na- 
ture.2° The English courts, although claiming the constructive con- 
tempt power of summary proceeding, have wisely concentrated its 
application in an effort to eradicate the evil of sensational journalism 
in criminal cases and to safeguard the rights of accused persons.** 
Certainly that seems a more fitting tendency in a democratic country 
than the bend of the courts evinced in many of the American cases.*’ 
If there must be contempt by publication it is preferable that it appear 
in cases of the Times-Mirror kind, where pending criminal proceed- 
ings may be prejudiced by the publication. To date newspaper sen- 
sationalism in criminal prosecutions in this country remains a real 
and unsolved problem.** Perhaps trans-Atlantic tendencies point the 
way.*® 
justice, because even a correct conclusion is not to be reached or helped in 
that way, if our system of jury trials is to be maintained. The theory of our 
system is that the conclusions to be reached in a case will be induced only by 
evidence and arguments in open court, and not by any outside influence, whether 


of private talk or public print.” But see argument of Willis, Punishment for 
Contempt of Court (1927) 2 Inp. L. J: 309. 

81 In re Shortridge, 99 Cal. 526, 34 Pac. 227 (1893); Ex parte Foster, 44 Tex. 
Crim. App. 423, 71 S. W. 593 (1903). 

82 In re San Francisco Chronicle, 1 Cal. (2d) 630, 36 P. (2d) 369 (1934). 

33 State v. District Court, supra note 18 

84 In ve Times-Mirror Co., supra note 4. 

35 (1932) 81 U. or Pa. L. Rev. 214 at 215. 

36 Goodhart, supra note 24 at 910. 

87 See Tuomas, C. H., supra note 7, at 28-35. 

88 See Perry, Trial b ’ Newspaper (1932) 66 U 3 L. Rev. 374. 

39 See e.g. Rex. v. Evening Standard, 40 T. L. R. 833 (1924) at 835, noting 
the prevalence of trial by newspaper. 
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The view of the minority of the American state courts, not recently 
expressed in exact terms, that there is an offense within the law of 
contempt of scandalizing or defaming the court*® seems particularly 
obnoxious to the proponents of free public discussion and criticism 
as the solvent for the democratic mixture.*t Since the evolution in 
the United States of the courts as the ultimate arbiters of social pol- 
icy and the administrators, in reorganization proceedings, of vast 
industries affected with great public interest, such a narrow view of 
free criticism is very distasteful.*? It is to be hoped that further 
extension of the doctrine will not occur. Indeed, it seems at least 
doubtful now that this view could run the gauntlet of the Fourteenth 
Amendment as it has lately been interpreted.** Patterson v. Colo- 
rado* left “undecided the question whether there is to be found in 
the Fourteenth Amendment a prohibition similar to that in the First,” 
but since that day the court has held that freedom of the press is 
under the zgis of the due process clause and may not be abridged by 
State action.*® This guaranty of due process extends to state action 
through its judicial, as well as other branches of government.*® Since 
the Court has defined quite clearly in the Toledo case the extent to 
which the Federal courts may go in dealing with constructive con- 
tempts by publication, the question now becomes whether the doctrine 


of the few state courts, which impinges considerably more on freedom 
of the press than does the Federal view, could weather the due process 
storm. There would seem to be no due process difficulty in this re- 
gard when the state doctrine is identical with the Federal. 


40 See supra note 20. 

41 Laski, Procedure for Constructive Contempt in England (1928) 41 Harv. 
L. Rev. 1031. 

42 See Flynn, supra note 2. 

43 Note (1936) 4 Gro. WAsH. L. Rev. 347; Warren, The New “Liberty” 
under the Fourteenth Amendment (1926) 39 Harv. L. Rev. 431. 

44205 U. S. 454, 27 Sup. Ct. 556, 51 L. ed. 879 (1907). Plaintiff in error 
claimed a denial of due process of law by the State court, among other reasons, 
because the truth of the published matter had been refused as a defense. 
Harlan’s dissent foreshadowed palmier days for the Fourteenth Amendment’s 
due process clause. 

45 Lovell v. Griffin, 302 U. S. 444, 58 Sup. Ct. 666, 82 L. ed. adv. ops. 660 
(1938) ; Grosjean v. American Press Co., 297 U. S. 233, 56 Sup. Ct. 444, 80 
L. ed. 660 (1936) ; Near v. Minnesota, 283 U. S. 697, 51 Sup. Ct. 625, 75 L. ed. 
1357 (1931). See dissent of Harlan, J., in the Patterson case, supra note 44, 
and the statement of the majority at 463, 558, 881, that: “. . . if a court 
regards, as it may, a publication concerning a matter of law pending before it, 
as tending toward such an interference, it may punish it as in the instance put. 
When a case is finished courts are subject to the same criticism as other people; 
but the propriety and necessity of preventing interference with the course of 
justice by premature statement, argument, or intimidation hardly can be denied.” 

4° Brinkerhoff-Faris Co. v. Hill, 281 U. S. 673, 50 Sup. Ct. 451, 74 L. ed. 
1107 (1930); Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. ed. 896 
(1894). Cf. C. B. & Q. v. Chicago, 166 U. S. 226, 233, 17 Sup. Ct. 581, 583, 
41 L. ed. 979, 983 (1897). 
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The view expressed in the Toledo case and generally subscribed to 
in this country, that comment or criticism of the litigants or of the 
court in reference to a pending case, which may be thereby affected, 
constitutes contempt, is less objectionable, but it too has proven a 
formidable weapon for the curbing of public criticism and discussion, 
particularly where political considerations are present.*7 Such power 
to suppress criticism in the hands of any other public official or body 
would be unthinkable** and as courts become increasingly important 
as governmental and political organs their exercise of the power be- 
comes more objectionable. Certainly there is a real danger in the 
situation.“ Then there is the very understandable tendency for 
personal vindication to enter the situation, for, although it is the in- 
jury or tendency to injure the dignity and efficiency of the court and 
the administration of justice which is punished, it may be very diffi- 
cult to distinguish where the court ends and the judge in his personal 
capacity begins.®° 

Of course the courts are not lacking in arguments to bolster the 
case for summary proceeding in publication cases, although the dem- 
onstration that the summary proceeding for constructive contempt 
was an innovation of the eighteenth century, and not of immemorial 
usage as formerly supposed, has taken the historical prop from their 
position. It is claimed, however, that the power of summary pro- 
ceeding is necessary to maintain public respect for and confidence in 
the courts and to preserve the purity of the judicial ermine.** But 
it is extremely doubtful whether such strong-arm tactics create or 
maintain more than an in terrorem respect.** The experience of 


47 E.g. People v. Stapleton, supra note 16, and U. S. v. Sullens, supra note 17. 
See Nelles and King, supra note 6, at 544. 


48 Note (1924) 33 Yate L. J. 536, at 541 observes that other governmental 
bodies continue to exist without the power of summary proceeding. On legis- 
lative contempt see note (1935) 3 Gro. Wasu. L. Rev. 468. 


49L. Hand, J., dissenting in Ex parte Craig, supra note 12, at 160: “It is in 
small encroachments upon the right of free criticism of all ‘the acts of public 
officials that the real danger lies.” 


50 See Taft, C. J., concurring in Craig v. Hecht, 263 U. S. 255, 279, 44 Sup. 
Ct. 103, 106, ‘68 L. ’ed. 293, 300 (1923): “The delicacy there is in the judge’s 
deciding whether an attack upon his own judicial action is mere criticism or 
real obstruction, and the possibility that impulse may incline his view to per- 
sonal vindication are manifest.” 


51 3 HotpswortH, History or ENcLisH Law 393-394. Nelles, supra, note 1, 
at 959: “Except in Star Chamber, contempts were in general like other crimes, 
tried by jury, according to the course of the common law.” 

52 F.g. In re Chadwick, supra note 20; In re Megill, 114 N. J. Eq. 604, 169 
Atl. 501 (1933). 

58 Brinkman, Contempt of Court (1930) 18 Gro. L. J. 287, at 298: » « the 
sure way to breed widespread contempt of court is to exempt oO from 


the ordinary processes of law and justice in efforts to stifle individual and 
public criticism of their acts.” 
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Pennsylvania, where the reverberations of the early Oswald and Pass- 
more cases** had far-reaching effect, belies this claim of necessity. 
Despite the abolition of the power of summary proceeding for pub- 
lications out of court®® the courts of that Commonwealth are as ef- 
fective and command at least as much respect as the courts in other 
States. And in a large number of cases in which it is claimed that 
the power of summary proceeding for publication is necessary in 
order to prevent interference with or obstruction of the administra- 
tion of justice the words of Mr. Justice Holmes, dissenting in the 
Toledo case, apply: “A judge of the United States is expected to be 
a man of ordinary firmness of character, and I find it impossible to 
believe that such a judge could have found in anything that was 
printed even a tendency to prevent his performing his sworn duty.” 


Many and various complaints, and an equal number and variety of 
suggestions for change of the doctrine of contempt by publication 
have been made, but it is probable that the one essential reform that 
would fairly satisfy the critics is the removal of the power of summary 
proceeding and provision for “due process of law,” as in ordinary 
prosecutions, before fine or commitment. Not many argue that the 
summary proceeding for direct contempt should be altered, but if 
constructive contempts, particularly those by publication, were treated 
as ordinary crimes®**—and there is no reason except judicial habit 
and unwillingness why they could not be*’—the quite considerable 
criticism based on the tendency to curb the press would subside. 
Undoubtedly certain publications, such as those calculated or intended 
to interfere with or prejudice pending criminal proceedings, should 
be punishable,®* but all reason and much legal tradition argue against 


54 See supra note 7. 


55 Purpon’s Pa. Stats., supra note 14: “§ 2044. PuBLICATION OUT OF COURT 
NOT TO BE SUMMARILY PUNISHED. No publication, out of court, respecting the 
conduct of the judges, officers of the court, jurors, witnesses, parties or any of 
them, of, in or concerning any cause depending i in such court, shall be construed 
into a contempt of the said court, so as to render the author, printer, publisher, 
or either of them, liable to attachment and summary punishment for the same. 
(1836, June 16, P. L. 784, §26.)” “§ 2045. Liapinity OF PERSON MAKING PUB- 
LICATION. If any such publication shall improperly tend to bias the minds of 
the public, or of the court, the officers, jurors, witnesses or any of them, on a 
question depending before the court, it shall be lawful for any person who shall 
feel himself aggrieved thereby to proceed against the author, printer and pub- 
lisher thereof, or either of them, by indictment, or he may bring an action at 
law against them, or either of them, and recover such damages as a jury may 
think fit to award. (1836, June 16, P. L. 784, §27.)” Tuomas, C. H., supra 
note 7, Appendix B, at 99, contains a compilation of all State statutes on the 
subject. 

56 Compare suggestions of Laski, supra note 41, at 1040. 

57 See THomas, C. H., supra note 7, at 36. 


58 For example the kind of publication that resulted in the miscarriage in 
In re Independent Pub. Co., 240 Fed. 849 (C. C. A. 9th, 1917). 
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the propriety or necessity in our society of their being punishable 
summarily and without the otherwise customary “due process of law.” 


Dennis O’RourKeE. 


CONSTITUTIONALITY OF MUNICIPAL ORDINANCE REGULATING 
Business Hours oF BARBERSHOPS 


A municipal ordinance? made it unlawful for any owner to permit 
a barbershop to remain open for business during any period of time 
other than that specified in the ordinance. Plaintiffs, barbershop 
owners and operators sought an injunction against its enforcement 
on the grounds that this was an improper and unreasonable use of 
the police power; that it was invalid as being a violation of the Fifth 
and Fourteenth Amendments to the Federal Constitution as well as 
a violation of certain provisions of the state constitution; and that 
it was invalid because it was discriminatory. The federal district 
court held in Feldman v. City of Cincinnati? that the municipality had 
properly exercised its grant of police powers and that the ordinance 
was not violative of the Fourteenth*® or Fifth Amendments‘ or of the 
state constitution.®° It was not discriminatory even though the pro- 
visions did not extend to beauty parlors or hair dressing establish- 
ments. 

During the fifteen months period since the above decision was 


1 Ordinance No. 306—1936 of Code of Ordinances of the City of Cincinnati. 
Section 523—1. “It shall be unlawful for the owner of any barber shop or for 
any agent or employee of such owner to permit such barber shop to be open for 
the business of barbering for revenue, pay, or otherwise, (on certain named 
holidays and Sundays) : 

“(a) From 8:00 o'clock a.m. to 7:00 o’clock p.m. on Mondays, Tuesdays, 
Wednesdays, Thursdays and Fridays, when they do not precede any of above- 
mentioned holidays. 

“(b) From 8:00 o’clock a. m. to 8:00 o’clock p.m. on Saturdays and on any 
other week day when such week day immediately precedes any of the above- 
mentioned holidays.” A penalty is provided of a fine of not more than $200 
for each offense with each day constituting a separate offense. 


2 Feldman v. City of Cincinnati, 20 F. Supp. 531 (S. D. Ohio 1937). 


8 After reviewing the authorities and noting the frequency of the dissenting 
opinions, the court said, “this court cannot say that no reasonable doubt exists 
as to the invalidity of the ordinance. Entertaining, as it does, doubt as to its 
invalidity and indulging, as it must every presumption in its favor, the court 
finds that the ordinance is not discriminatory or unreasonable; that it has not 
been “shown beyond a rational doubt” that it violates any of the provisions of 
the Constitution of the United States, and it is therefore, a valid enactment.” 

4 The court held that the Fifth Amendment applies only to acts of Congress 
and would therefore have no application to the ordinance in question. 

5 The federal court accepted the holding of the Ohio Supreme Court in Wil- 
son v. City of Zanesville, 130 Ohio St. 286, 199 N. E. 189 (1935) which de- 
clared an ordinance similar to the one in question was not a violation of the 
Ohio Constitution. 
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handed down the highest courts in two states,® by following the 
numerical weight of authority,” have held directly contra on almost 
identical provisions. Thus it is that many city authorities who feel 
that the regulation of opening and closing hours of barbershops is 
desirable are faced with a legal problem upon which there is a wide 
diversity of opinion. This confusion exists not only between the 
various courts but even between the judges in individual courts as 
shown by the frequent dissenting opinions.* Since the question is of 
a fundamental nature the ultimate decision will not only affect the 
barbering business but will have important repercussions as to mu- 
nicipalities’ power to regulate the hours of other private businesses. 

In deciding the fate of municipal ordinances the courts must make 
a practical application of the operative facts to the shadowy and ill- 
defined limits of the municipality’s grant of police power. It is not 
questioned that if the municipality has statutory power, express or 
implied, it may make and enforce within its limits all such local police, 
sanitary and other regulations designed to promote the health, safety, 
morals and general welfare of its citizens provided such regulations 
are not in conflict with the Federal Constitution, treaties and valid 
acts of the Congress, and the state constitution or general laws.® 
Obviously the type of business attempted to be regulated, the reason- 
ableness of the means adopted, and the objects sought to be obtained 


are the determining factors considered by the courts in deciding cases 


6 (a) Massachusetts—Opinions of the Justices, 14 N. E. (2d) 953 (1938). 
Advising against the constitutionality of a proposed bill in the House of Rep- 
resentatives (House No. 554) which was intended to regulate the business 
hours of barber shops. 

(b) Oklahoma—Oklahoma City v. Johnson, 82 P. (2d) 1060 (1938). (Court 
split five judges to three in invalidating an ordinance similar to the one in 
question. ) 

7 Those cases holding the majority view are Patton v. City of Bellingham, 179 
Wash. 566, 38 P. (2d) 364 (1934) (Court divided five judges to four. Ex- 
tensive dissenting opinions supporting validity of the ordinance written by 
Justices Blake and Geraghy and concurred 4 by Justices Holcomb and Mil- 
lard); State v. Johannes, 194 Minn. 10, 259 N. W. 537 (1935) (Chief Justice 
Devaney dissenting to support the ordinance) ; ’ City and County of Denver v. 
Schmid, 98 Colo. 32, 52 P. (2d) 388 (1935) (Justices Hilliard and Bouck dis- 
senting ) ; Chaires v. City of Atlanta, 164 Ga. 755, 139 S. E. 559 (1927); Eanes 
v. Detroit, 279 Mich. 531, 272 N. W. 896 (1937) (Justices Bushnell and Potter 
dissenting) ; Alexander v. Hall, 171 La. 595, 131 So. 722 (1930); Ex parte 
Jentzach, 112 Cal. 468, 44 Pac. 803 (1896) ; Ganley v. Claeys, 2 Calif. (2d) 266, 
40 P. (2d) 817 (1935) ; McDermott v. Seattle, 4 F. Supp. 855 (W. D. Wash. 
1933); State, ex rel., Neuman v. Laramie, 40 Wyo. 74, 275 Pac. 106 (1935); 
In Re McCourbrey, 23 Ont. Week. Rep. 653 (1913). Contra: Wilson v. City 
of Zanesville, supra note 5; Falco v. Atlantic City, 99 N. J. Law 19, 122 Atl. 
610 (1923) (Ordinance was passed pursuant to a legislative enactment author- 
izing municipalities to regulate the opening and closing hours of .-*" shops in 
aid of their regulation thereof) ; La Porta v. Board of Health, 71 N. J. Law 
88, 58 Atl. 115 (1904). 

8 Supra note 7. 

® McQuinn, Municipal Corporations, (2d ed. 1928) 948. 
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under the above proposition. The hours of operations of the so-called 
“questionable” or merely tolerated businesses such as billiard par- 
lors,’° saloons," pawnshops, second-hand stores, and junkyards’? may 
be controlled by ordinances on the assumption that such regulations 
promote public morals and aid in preventing crimes. On the other 
hand the courts hold that the attempt to regulate the hours of “useful” 
businesses such as a mercantile store’* is an unreasonable exercise of 
police power and also a violation of the individual citizen’s constitu- 
tional right to enjoy, acquire and possess property.’* Concededly the 
barbering business is a “useful” one’® but since shops afford a fruitful 
opportunity for the spreading of contagious disease they are subject 
to stringent sanitary regulations and inspections under the power to 
protect the public health.1* Therein lies the bone of contention. 

The cases which are in accord with the reasoning in the Feldman 
Case uphold the ordinance regulating hours upon three major reasons. 
One is that reasonable business hours enable municipal officers to 
fix a definite time within which sanitation inspectors may readily and 
adequately perform their duties..7 This is perhaps the strongest 
argument advanced in favor of validity, especially in a city where 
there are a great number of shops. In Neuman v. Laramie’ this 
argument was directly rebutted. The court admitted that if the hours 
were not regulated that inspection might be inconvenient but cer- 
tainly would not be impossible. Another reason advanced is that 
public health and safety are guarded by forcing the shops to close 
at a certain time in order to prevent fatigue on the part of the barber 
who wields keen edged razors and sharp scissors.’*® The majority 
answer that hours regulations were not promulgated for the purpose 
of limiting the hours of labor®° but were a limitation upon the hours 


10 Tarkio v. Cook, 120 Mo. 1, 25 S. W. 202 (1894); Ex parte Brewer, 68 
Tex. Crim. Rep. 387, 152 S. W. 1068 (1913). 

11 State v. Calloway, 11 Idaho 719, 84 Pac. 27 (1906). 

12 Hyman v. Boldrick, 153 Ky. 77, 154 S. W. 369 (1913); Shurman v. City 
of Atlanta, 148 Ga. 1, 95 S. E. 698 (1918); City of Butte v. Paltrovich, 30 
Mont. 18, 75 Pac. 521 (1904). 

13 Ex Parte Harrell, 76 Fla. 4, 79 So. 166 (1918). 

14 Saville v. Corless, 46 Utah 495, 151 Pac. 51 (1915). 

15 In People v. Logan, 284 Ill. 83, 119 N. E. 913 (1918) the court stated that, 
“Barbering is just like any other business.” 
te nil Rollins, 152 Ga. 588, 110 S. E. 726 (1922); note (1922) 20 

17 Feldman case, supra note 2, La Porta v. Board of Health, and Falco v. 
Atlantic City, both supra note 7. 

18 Neuman v. Laramie, supra note 7. The Court said, “We are not willing to 
suppose that the absence of closing regulations might render effective inspection 
impossible. We may grant that it might render it more inconvenient and per- 
haps mare expensive.” 

19 Note 17, supra. 

20 Oklahoma City v. Johnson, supra note 6, specifically states that since the 
ordinance purported to regulate the business hours of barbershops that it does 
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which the place of business could be kept open and that the public 
would be protected if a shop remained open for twenty-four hours a 
day provided the operators worked in shifts. The third reason put 
forward is that public health would be protected because an early 
closing hour would give the barber an opportunity to improve sani- 
tary conditions.** This reason carrys little weight with the majority 
who say that the stringent health and sanitary regulations now gov- 
erning the work of barbers is enough to prevent spread of disease if 
properly observed and enforced. 

A study of the courts’ decisions would indicate that, except in 
a few opinions,** the primary and only existing reason for the pro- 
mulgation of these ordinances is the protection of the public health 
and that it is the operators of the barbering business as a whole who 
are resisting further inroads** upon their right to conduct the busi- 
ness as many hours per day as they choose. An objective analysis 
of the actual circumstances of these cases, however, at least suggests 
that the real end sought by these ordinances is the forcing of a small 
and recalcitrant minority of shopkeepers to submit to the will of the 
majority engaged in the business to observe what the majority con- 
sider to be reasonable hours of closing.** The agitation seems to 
come from a large number of the members within the barbering trade 
and at the present time the struggle is not confined to the limitation 
of hours of business by ordinance but has been carried into the field 
of price fixing under legislative sanction as well.*° 


not fall within the decision of the West Coast Hotel Company v. Parrish, 300 
U. S. 379, 57 Sup. Ct. 378, 81 L. ed. 703 (1937). 

21 One of the arguments made when the Mass. bill (House No. 554) supra 
note 6, was being considered. Of this the court in Opinion of the Justices, 
supra note 6, said, “The suggestion that the proposed statute would ‘further 
protect the public against communicable diseases by conserving the energy of 
persons working therein and giving them a reasonable amount of time to attend 
to proper sanitation therein,’ seems almost fanciful.” 

22 Wilson v. City of Zanesville, supra note 5; People v. Logan, supra note 15; 
Patton v. City of Bellingham, supra note 7 (Ordinance was invalidated but the 
court gave some consideration to point that the object was to secure reasonable 
hours for the members in the business). 

23 It has been held that a statute prohibiting barbers from carrying on their 
trade on Sunday is a constitutional exercise of the police power to promote 
public health. People v. Havnor, 149 N. Y. 195, 43 N. E. 541 (1896). 

24 Oklahoma City v. Johnson, supra note 6 (For the city it was shown that 
probably 90 per cent of the barbers favored the ordinance) ; Alexander v. Hall, 
supra note 7 (Only twenty per cent of the city’s barbers opposed the ordinance). 

25 Oklahoma passed the so-called Barber’s Unfair Trade Practices Act, Sec- 
tion 12, 59 Okla. St. Ann. § 102 which delegated to a board the power to ap- 
prove price agreements establishing minimum prices for barber work where 
seventy-five per centum of the licensed and practicing barbers in a single city 
enter into the agreement. Herrin v. Arnold, District Judge, 82 P. (2d) 977 
(July 1938) this act was validated on the grounds that, if the barber is allowed 
to earn a living wage, then he is sure to be in position to adhere to the most 
modern sanitary practices. A similar statute in Louisiana was first declared 
unconstitutional in Board of Barber Examiners of La. v. Parker, 182 So. 485 
(Mar. 7, 1938) but on rehearing was validated, 182 So. 502. 
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While the court cannot be concerned with the motives for legis- 
lation,?® and must accord legislative enactment a presumption of va- 
lidity,?” nevertheless the forces pressing for enactment of their demands 
into regulatory laws cannot fail to have an effect on judicial deter- 
mination. Any such effect is no doubt vague and ill-defined but can 
best be explained by recognition of the fact that judges are men— 
human individuals—and a part of their contemporary way of life. 
They administer law according to a scientific technique, the judicial 
process, but in review of legislation involving debatable issues of social 
and economic policy, that which Dean Pound calls the ideal element 
in the law** cannot be ignored. It is to be expected that in a time 
when labor is demanding greater recognition and public sentiment 
is following in that direction some of the judges called upon to decide 
debatable issues in such fields will be unconsciously influenced by 
the mores of the time and place. Such elements should receive at- 
tention and an attempt at scientific evaluation made. 

It is not doubted that the grant of power under which the ordinance 
is promulgated plays an important part in determining the validity 
of the ordinance.** If the ordinance is passed by virtue of express 
power, it cannot be set aside by a court for mere unreasonableness, 
since questions as to the wisdom and expediency of a regulation rest 
alone with the state law making power.*® Whereas if the ordinance 
is passed under a grant of general power, the reasonableness may be 
open to inquiry.** Thus in considering ordinances passed under a 
grant of general power the court may, if it chooses, deal with a wide 
range of elements touching upon the reasonableness of that particular 
ordinance. While this is true the courts generally have not given 
much consideration to the economic objects sought to be obtained in 
regulation of business hours of barbershops but as pointed out, have 
based their decisions upon the traditional police power. 

Since the decisions in Nebbia v. New York ** and West Coast Hotel 


26 Kansas City v. Brown, 286 Mo. 1, 227 S. W. 89 (1920); Roanoke v. 
Fisher, 137 Va. 75, 119 S. E. 259 (1923). 

27 QO’Gorman & Young v. Hartford F. Ins. Co., 282 U. S. 251, 51 Sup. Ct. 
130, 75 L. ed. 324 (1930); New Orleans Public Service v. New Orleans, 281 
U. S. 682, 50 Sup. Ct. 449, 74 L. ed. 1115 (1930); Replogle v. Little Rock, 
166 Ark. 617, 267 S. W. 353 (1925). 

28 Roscoe Pound, The Ideal and the Actual in Law—Forty Years After 
(1933) 1 Geo. Wasa. L. Rev. 431. 

29 McQumLtin, MunicipaL Corporations (2d ed. 1928), § 760. 

80 Chicago v. Ripley, 249 Ill. 466, 94 N. E. 931 (1911); Lawrence v. Nissen, 
173 N. C. 359, 91 S. E. 1036 (1917); Indianapolis v. College Park Land Co., 
187 Ind. 541, 118 N. E. 356 (1918); Dangel v. Williams, 11 Del. Ch. 213, 99 
Atl. 84 (1916). 

81 New Orleans v. Le Blanc, 139 La. 113, 71 So. 248 (1916). 

82291 U. S. 502-559, 78 L. ed. 940 (1933), Mr. Justice Roberts in speaking 
for the majority of the court said, “If the laws passed are seen to have a rea- 





EDITORIAL NOTES 247 


Company v. Parrish ** the states are given a wider latitude for the 
enactment of economic regulations in instances where their Constitu- 
tions will permit. The requirements of the due process clause of the 
Federal Constitution do not prevent a state from adopting whatever 
economic policy may reasonably be deemed to promote public wel- 
fare, and from enforcing that policy by legislation adapted to its pur- 
pose. The effect of these holdings upon the trend of judicial think- 
ing is well illustrated by the decision in the Feldman Case. 

Where there has been no specific delegation to a municipal corpora- 
tion it may still be important to base the decision upon the traditional 
police power since it is realized that the real motives are extra-legal. 
3ut where the power has been delegated specifically it is then a ques- 
tion of state power in which case the real basis of economic regulation 
may be referred to under the Nebbia case.** 


Marcus HoLLaBAuGH. 


sonable relation to a proper legislative purpose, and are neither arbitrary nor 
discriminatory, the requirements of due process are satisfied, and judicial deter- 
mination to that effect renders a court functus officio.” 

83 Supra note 20. 

84 Supra note 32. 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


Morar, TURPITUDE — INTERPRETATION OF U. §. IMMIGRATION 
Laws—COoNVICTION OF ASSAULT WITH DEADLY WEaApPoN.—The Sec- 
retary of State requested an opinion from the Attorney General as 
to whether an immigration visa might be issued to an alien who had 
been convicted by an Italian court and sentenced to five months and 
eleven days imprisonment for the offense of voluntarily shooting and 
seriously wounding another with a revolver. Held, that the offense 
was one involving moral turptitude within the meaning of Section 3 
of the Immigration Act of February 5, 1917, 39 Stat. 825 (1917), 
8 U. S. C. § 136 (1934),? and that therefore an immigration visa 
must be denied the alien. Section 2(f) of the Immigration Act of 
1924, 43 Stat. 153 (1924), 8 U. S. C. § 202 (1934).? Op. Att’y Gen., 
August 19, 1937: Immigration Laws—Offense Involving Moral 
Turpitude, Vol. 39, Op. No. 20. 

Whether a crime for which an alien has been convicted in a foreign 
jurisdiction involves moral turpitude must be determined according 
to the standard in the United States. Mercer v. Lence, 96 F. (2d) 
122 (C. C. A. 10th, 1938). “An act of baseness, vileness, or de- 
pravity in the private and social duties which a man owes to his 
fellow man or to society in general, contrary to the accepted and 
customary rule of right and duty between man and man” is the stand- 
ard widely applied in the United States in determining whether an 
offense involves moral turpitude. Rubel v. Kirkwood, 125 Or. 316, 
266 Pac. 252 (1928); State v. Malusky, 59 N. D. 501, 230 N. W. 
735 (1930); Ng Sui Wing v. U. S., 46 F. (2d) 755 (C. C. A. 7th, 
1931); In re Henry, 15 Idaho 755, 99 Pac. 1054 (1909); Bendel v. 
Nagel, 17 F. (2d) 719 (C. C. A. 9th, 1927). Neither the fact of 
statutory prohibition nor the character of the penalty is necessarily a 
conclusive measure of moral turpitude. U. S. ex rel. Zaffarano v. 
Corsi, 63 F. (2d) 757 (C. C. A. 2d, 1933) ; Ciambelli ex rel. Mar- 
ancit v. Johnson, 12 F. (2d) 465 (D. Mass. 1926); U.S. ex rel. 
Mongiovi v. Karnuth, 30 F. (2d) 825 (W. D. N. Y. 1929); Coy- 


1 Section 3 of the Immigration Act of February 5, 1917, 39 Stat. 825 (1917), 
8 U.S. C. $136 (1934), provides in part: “That the following classes of aliens 
shall be excluded from admission into the United States: . . . persons who 
have been convicted of or admit having committed a felony or other crime or 
misdemeanor involving moral turpitude; . . 

2 Section 2(f) of the Immigration Act of 1924, 43 Stat. 153 (1924), 8 U. S.C. 
§ 202 (1934), provides in part: “No immigration visa shall be issued to an im- 
migrant if it appears to the consular officer, from statements in the application, 
or in the papers submitted therewith, that the immigrant is inadmissible to the 
United States under the immigration laws, . . . nor shall such immigration 
visa be issued if the consular officer knows or has reason to believe that the 
immigrant is inadmissible to the United States under the immigration laws.” 

8 For a compilation of offenses which have been held by courts in this country 
to involve moral turpitude see (1929) 43 Harv. L. Rev. 117. 
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kendall v. Skrmetta, 22 F. (2d) 120 (C. C. A. 5th, 1927); State 
v. Malusky, supra. An assault charged based upon the firing of a 
shot which inflicted a wound upon another constitutes a crime in- 
volving moral turpitude. U.S. ex rel. Pellegrino v. Karnuth, 23 F. 
Supp. 688 (W. D. N. Y. 1938); U. S. ex rel. Morlacci v. Smith, 
8 F. (2d) 663 (W. D. N. Y. 1925); U.S. ex rel. Zaffarano v. Corsi, 
supra; U.S. ex rel. Ciccerelli v. Curran, 12 F. (2d) 394 (C. C. A. 
2d, 1926); U.S. ex rel. Shladzien v. Warden of Eastern State Peni- 
tentiary, 45 F. (2d) 204 (E. D. Pa. 1930); cf., U. S. ex rel. 
Griffo v. McCandless, 28 F. (2d) 287 (E. D. Pa. 1928); Ciam- 
belli ex rel. Maranci v. Johnson, supra; U. S. ex rel. Mongiovi 
v. Karnuth, supra. Either proof of conviction or mere admission of 
the commission of crime is sufficient to exclude; sentence and im- 
prisonment are not necessary. Thornley v. U. S., 113 U.S. 310, 5 
Sup. Ct. 491, 28 L. ed. 999 (1885); U.S. v. Goldenberg, 168 U. S. 
95, 18 Sup. Ct. 3, 42 L. ed. 394 (1897) ; U.S. v. Williams, 203 Fed. 
155 (S. D. N. Y. 1913); Hawes v. Tozer, 3 F. (2d) 849 (C.C. A. 
Ist, 1925) ; 37 Ops. Att’y Gen. 259, August 25, 1933. But in deter- 
mining whether an offense of which an alien has been convicted in- 
volves moral turpitude it is not permissible to go behind the record 
of conviction in order to examine questions of purpose, motive or 
knowledge. U.S. ex rel. Mongiovi v. Karnuth, supra; U.S. ex rel. 
Robinson v. Day, 51 F. (2d) 1022 (C. C. A. 2d, 1931); U.S. ex rel. 
Zaffarano v. Corsi, supra. The prohibition of the rule applies also to 
the record of conviction in a foreign jurisdiction. U.S. ex rel. My- 
lius v. Uhl, 203 Fed. 152 (S. D. N. Y. 1913). Pardon does not re- 
move alien’s disqualification. U. S. v. Smith, 17 F. (2d) 534 (C. C. 


A. 2d, 1927); Weedin v. Hampel, 28 F. (2d) 603 (C. C. A. 9th, 
1928) ; 37 Ops. Att’y Gen. 259, August 25, 1933. R. D. C., Jr. 


PATENTS—ASSIGN MENTS—UNITED STATES AS ASSIGNEE.—A con- 
tract for the sale of helium properties to the United States called for 
the assignment of certain patents to the United States by the owner, 
a corporation. The Secretary of the Interior requested the opinion 
of the Attorney General as to whether the patents should be assigned 
to “the Secretary of the Interior, and his successors in office, repre- 
senting the United States,” rather than to the “United States of 
America,” to avoid any possibility that the assignment might be held 
to effect a dedication to the public. Held, that an assignment to the 
United States, represented by a designated officer, cannot accomplish 
any result unattainable by a direct assignment to the real party in 
interest, the United States, and that such an assignment “cannot rea- 
sonably be construed as intended to effect a dedication to the public.” 
Op. Att’y Gen. May 10, 1938: Assignment of Patents to United 
States. Vol. 39, Op. No. 44. 

Though the assignment records show that hundreds of patents have 
been assigned to the “Government of the United States” or to the 
“United States of America,” as well as to the United States, repre- 
sented by a designated officer as trustee, no case has been noted in 
which the exact question presented has been decided. 

7 
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Statutory authority for the ownership of patents by the United 
States may be said to exist in that portion of R. S. 4894 providing, 
“That no application (for a patent) shal¥ be regarded as abandoned 
which has become the property of the Government of the United 
States...” 35 U.S.C. § 37 (1934). A patent which has matured 
from an application is likewise clearly property. U. S. v. Dubilier 
Condenser Corp., 289 U. S. 178, 53 Sup. Ct. 554, 77 L. ed. 1114 
(1933) ; see (1932) 1 Geo. Wasu. L. Rev. 96, 148, 540. For many 
purposes the government of the United States is regarded as an entity 
apart from the people which it represents. Thus, the United States 
has “corporate capacity” within the meaning of a tax statute. Helver- 
ing v. Stockholms Bank, 293 U. S. 84, 55 Sup. Ct. 50, 79 L. ed. 211 
(1934) (Involved the 1936 Revenue Act); cf. Ohio v. Helvering, 
292 U. S. 360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1934) (state held a 
“person” for liquor tax). The United States can acquire title to land 
by adverse possession as a “body politic and corporate.” Stanley v. 
Schwalby, 147 U. S. 508, 13 Sup. Ct. 418, 37 L. ed. 259 (1893). It 
can own property only in its governmental capacity. U.S. v. Dussel 
Iron Works, 31 F. (2d) 535 (C. C. A. 5th, 1929). 

The title of a patentee is subject to no superior right in the gov- 
ernment. The same rules apply as between individuals. To illus- 
trate, one employed specifically to make an invention and who does 
so in the course of his employment, and who obtains a patent thereon, 
is bound to assign the patent to his employer. Standard Parts Co. v. 
Peck, 264 U. S. 52, 44 Sup. Ct. 239, 68 L. ed. 560 (1924). Exactly 
the same rule applies where the United States Government is the 
employer. Solomons v. U. S., 137 U. S. 342, 11 Sup. Ct. 88, 33 
L. ed. 667 (1890); Houghton v. U. S., 23 F. (2d) 386 (C. C. A. 
4th, 1928); see U. S. v. Dubilier Corp., supra. Similarly, it was 
early settled that an employee, who makes an invention on his em- 
ployer’s time and uses his employer’s materials, though not specifically 
employed to invent, cannot recover compensation or royalty under a 
patent secured thereon against his employer, who gets a non-exclusive 
license. M’Clurg v. Kingsland, 1 How. 202, 11 L. ed. 102 (U. S. 
1843). This rule also applies to the United States as employer. Gill 
v. U. S., 160 U. S. 426, 16 Sup. Ct. 322, 40 L. ed. 480 (1896) ; 
U. S. v. Dubilier Corp., supra; see McAleer v. U. S., 150 U. S. 424, 
14 Sup. Ct. 160, 37 L. ed. 1130 (1893). The United States can bring 
a suit to repeal a patent for cause. U.S. v. American Bell Tel. Co., 
167 U. S. 224, 17 Sup. Ct. 809, 42 L. ed. 144 (1897) ; see Mowry v. 
Whitney, 14 Wall. 434, 20 L. ed. 858 (U. S. 1871) ; Briggs v. United 
Shoe Mach. Co., 239 U. S. 48, 36 Sup. Ct. 6, 60 L. ed. 138 (1915). 
After issuance, however, a patent cannot be revoked or cancelled by 
any government officer. U. S. v. American Bell Tel. Co., supra; 
McCormick Harvesting Mach. Co. v. Aultman, 169 U. S. 606, 18 
Sup. Ct. 443, 42 L. ed. 875 (1898). 


It is, of course, trite to point out that the United States, like all 
sovereigns, possesses immunity from suit without its consent and 
herein differs from other legal entities. But the United States has 
no more right than any private person to use a patented invention 
without license of the patentee or making compensation to him. U. S. 
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y. Burns, 12 Wall. 246, 20 L. ed. 388 (U. S. 1870); U. S. v. 
Palmer, 128 U. S. 262, 9 Sup. Ct. 104, 32 L. ed. 442 (1888); see 
Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. ed. 599 
(1896). Where the sovereign consents to suit, compensation for un- 
licensed use of patented inventions may be recovered, just as against 
an individual. Such suits were early permitted in the Court of 
Claims on the theory that a contract to pay royalties was implied from 
the use. U.S. v. Burns and U.S. v. Palmer, supra; U.S. v. Berdan 
Firearms Mfg. Co., 156 U. S. 552, 15 Sup. Ct. 420, 39 L. ed. 530 
(1895); U.S. v. Societé, etc., Cail, 224 U. S. 309, 32 Sup. Ct. 479, 
56 L. ed. 778 (1912). Today infringement suits against the United 
States are expressly authorized by statute. 36 Stat. 851 (1910), as 
amended by 40 Stat. 705 (1918), 35 U. S. C. § 68 (1934). 

The question as to whether an assignment of the form under dis- 
cussion could amount to a dedication to the public is clearly distin- 
guishable from the question involved in the grant of patents to gov- 
ernment employees under the provisions of the Act of March 3, 1883, 
22 Stat. 625 (1893). 

This statute required the applicant to state that the invention, if 
patented, could be used by the government or its employees, or by 
any other person in the United States, without payment of royalty. 
Though no decision directly held that such patents were dedicated to 
the public, several dicta were handed down to that effect. See Squier 
v. A. T. & T. Co., 7 F. (2d) 831 (C. C. A. 2d, 1925); Hazeltine 
Corp. v. Electric Corp., 18 F. (2d) 662 (S. D. N. Y. 1926); Hazel- 
tine Corp. v. Grebe & Co., 21 F. (2d) 643 (E. D. N. Y. 1927); 
Selden Co. v. Aniline Co., 48 F. (2d) 270 (W. D. N. Y. 1930). To 
remove any doubt, the Act was amended to provide that inventions 
patented under its provisions could be manufactured and used by or 
for the government for governmental purposes without payment of 
royalty, thus saving to the employee the right to exclude the general 
public. 45 Stat. 467 (1928), 35 U. S. C. § 45 (1934). 

Following the line of reasoning in the above decisions, it seems to 
be a logical conclusion that an assignment of a patent to the United 
States of America is an assignment to the government, as a repre- 
sentative body apart from the general public, which has the capacity 
to hold title therein exclusively for governmental purposes. No rea- 
son is seen for controverting the Attorney General’s opinion that the 
general public acquires no rights by such an assignment. C. M. H. 
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ADMINISTRATIVE LAW—DELEGATION—INCORPORATION BY REFER- 
ENCE—WacEs AND Hours—States.— The forty-four hour week 
law passed by the General Assembly of Pennsylvania provided that 
no employer should employ any person for more than 44 hours in any 
one week, eight hours in any one day, or five and a half days in any 
period of seven consecutive days, but allowed the Department of 
Labor and Industry, with the approval of the Industrial Board, to 
make, alter, amend and repeal general rules and regulations prescrib- 
ing variations from the stated schedule of hours where the strict ap- 
plication of the schedule “imposes an unnecessary hardship and vio- 
lates the intent and purpose of this act”; and provided further that 
where the laws are established by federal regulation as to any in- 
dustry, the schedule to be fixed for that industry should conform to 
the federal regulations. Held, that the law is invalid because it dele- 
gates to the Department of Labor and Industry, together with the 
Industrial Board, the power to make law for the regulation of the 
hours of labor and because it attempts to incorporate into state law, 
federal authority to regulate working hours in Pennsylvania. Hol- 
gate Bros. Co. v. Bashore, 200 Atl. 672 (Pa. 1938). 

The theory underlying the prohibition against delegating legisla- 
tive power is that the people as a mass cannot, as a practical matter, 
legislate, so they have appointed the legislature their agent to make 
laws and the legislature cannot, violating a primal principle of agency, 
transfer its authority. Thus, the ConsTITUTION OF PENNSYLVANIA 
provides that legislative power is vested solely in the General As- 
sembly, which shall consist of a Senate and House of Representatives. 
Art. II, Sect. 1. Because of its identity with the FeEpERAL ConstiTv- 
TION, which provides in Art. I, Sect. 1, that legislative power is 
vested solely in the Congress, consisting of a Senate and House of 
Representatives, the Pennsylvania courts, in addition to being gov- 
erned by its own decisions, are guided by those of the Supreme 
Court which involve the question of delegation of legislative power. 

It is a well established principle, then, that legislative power may 
not be delegated to a non-legislative body. Panama Refining Co. v. 
Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1934); 
Schechter Poultry Corp. v. U. S., 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. 1570 (1935), Note (1935) 97 A. L. R. 947; Borough of 
West Philadelphia, 5 W. & S. 281 (Pa. 1843); O’Neil v. Am. Fire 
Ins. Co., 166 Pa. 72, 30 Atl. 943 (1895), Note (1895) 26 L. R. A. 
715; National Transit Co. v. Boardman, 328 Pa. 450, 197 Atl. 239 
(1938) ; Northern Penna. Power Co. v. Penna. Public Utility Com- 
mission, 200 Atl. 866 (Pa. 1938). But the ascertainment of a fact 
upon which the law is to operate is not an exercise of legislative 
power; the law is complete at the time it leaves the legislature, which 
performs the law-making function when it specifies the contingency 
upon which its “expressed will” is to take effect. Field v. Clark, 143 
U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892); Commonwealth 
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yv. Painter, 10 Pa. 214 (1849); Smith v. McCarthy, 56 Pa. 359 
(1867) ; Locke’s Appeal, 72 Pa. 491 (1873). Contra: Borough of 
West Philadelphia, supra; Parker v. Commonwealth, 6 Pa. 507 
(1847) (said in Locke’s Appeal to be undermined though not ex- 
pressly overruled). Where the legislature enunciates “an intelligible 
principle” to which the delegates of power must conform, the legis- 
lative action pursuant thereto is not a delegation of legislative power. 
Hampton & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 
624 (1928); U.S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 
L. ed. 563 (1911); Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. 
Ct. 349, 48 L. ed. 525 (1904); Gima v. Hudson Coal Co., 310 Pa. 
480, 165 Atl. 850 (1933). But in the absence of standards or policies 
prescribed for the action of a non-legislative body, such action 
amounts to an assumption of legislative power. Rohrer v. Milk Con- 
trol Board, 322 Pa. 257, 186 Atl. 336 (1936); York Rys. Co. v. 
Driscoll, 200 Atl. 864 (Pa. 1938). 

What constitutes a sufficient standard seems to depend upon 
judicial interpretation. The policy of varying customs duties to 
equalize the difference between domestic and foreign costs of pro- 
duction was held to meet the requirement. Also declared to be suffi- 
cient standards were the definition of the term “persons of low in- 
come” (the prospective occupants of low-cost housing projects), limi- 
tation on rental charges, and necessary restrictions on construction 
costs. Dornan v. Philadelphia Housing Authority, 200 Atl. 834 (Pa. 
1938). 

The root of the second constitutional question raised in the forty- 
four hour week law is found in the Tenth Amendment to the Federal 
Constitution. Were federal authorities permitted to prescribe a 
schedule of hours for Pennsylvania industries, it would constitute an 
appropriation of the powers reserved to the state. Another ground 
for invalidating this provision lies in the fact that it also involves dele- 
gation of power. Assuming the power given is in the legitimate field 
of federal control, incorporation by reference, in and of itself, is not 
objectionable, provided the regulations will not change from time to 
time and provided there are standards governing the regulations to 
be incorporated. But if the legislative body does not sufficiently define 
the policy to which the regulations must conform, the incorporation 
consists in a delegation by the state legislature to federal authorities 
of powers which the state is not allowed to abdicate. John W. Brab- 
ner-Smith, Incorporation by Reference and Delegation of Power— 
Validity of “Reference” Legislation (1937), 5 Gro. Wasu. L. R. 198. 

The significance of this attempt to incorporate federal regulations 
into state law by reference may be seen in the numerous instances in 
recent years of legislation adopting the N.I.R.A. and A.A.A. into 
state statutes. These “Little N.R.A.’s and A.A.A.’s” were almost 
uniformly declared unconstitutional as involving delegation of legis- 
lative power. Darweger v. Staats, 267 N. Y. 290, 196 N. E. 61 
(1935); Chas. Uhden v. Greenough, 181 Wash. 412, 43 P. (2d) 983 
(1935); Griffiths v. Robinson, 181 Wash. 438, 43 P. (2d) 977 
(1935) ; Gibson Auto Co. v. Finnegan, 217 Wis. 401, 259 N. W. 420 
(1935). The New York Court of Appeals, describing the State Re- 
covery Act as “a mere shell” also objected to its validity because of a 
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constitutional prohibition against incorporation by reference. Cali- 
fornia is the notable exception to this line of decisions. Brock v. 
Superior Court, 9 Cal. (2d) 291, 71 P. (2d) 209 (1937). Similar 
to this type of attempted incorporation was a motor fuel tax statute 
in Nebraska, providing for the incorporation of a pending Act of 
Congress for old-age benefits; it was held invalid. Smithberger v. 
Banning, 129 Neb. 651, 262 N. W. 492 (1935). 

Evinced by these attempts was an enthusiastic desire of the states 
to cooperate with the Federal Government, but the judiciary has 
maintained a “hands-off” policy, insisting upon a clear demarcation 
of the limits of authority in the state and Federal spheres. __B. B. 


BANKS AND BANKING — VALIDITY OF CONSOLIDATION OF STATE 
BANK wiTH NATIONAL BANK—COLLATERAL ATTACK OF CONSOLIDA- 
TION OF A STATE CHARTERED BUILDING AND LOAN ASSOCIATION 
WITH A FEDERAL SAVINGS AND Loan Association. — The First 
Union Trust and Savings Bank, a state chartered institution, acting 
as trustee under a deed of trust, filed foreclosure suit and was there- 
after consolidated with the First National Bank of Chicago. The 
National Bank filed a petition asking for leave to continue the suit in 
its name, alleging the consolidation and that by virtue of such con- 
solidation the state bank was merged with the national bank. Defend- 
ants denied the consolidation asserting that in the absence of permis- 
sion from the state, a state bank has no authority to change its or- 
ganization into that of a national banking association. The defendant 
appeals from a judgment for plaintiff. Held, that defendant could 
not collaterally attack the validity of the consolidation of the state 
bank into a national banking association, that the validity of the con- 
solidation could only be attacked by the state in an action in the 
nature of Quo Warranto. Judgment affirmed. First National Bank 
of Chicago v. Lindberg, 293 Ill. App. 474, 12 N. E. (2d) 917 (1938). 

The decision of the appellate court of Illinois is supported by the 
great weight of authority. Casey v. Galli, 94 U. S. 673, 24 L. ed. 168 
(1877); Fredler v. Eckfeldt, 335 Ill. 11, 166 N. E. 504 (1929); 
Petition of Commonwealth-Atlantic National Bank, 249 Mass. 440, 
144 N. E. 443 (1924); State v. First National Bank, 57 N. D. 574, 
224 N. W. 161 (1929) ; First National Bank of Chattanooga v. Chap- 
man Co., 16 Tenn. 72, 22 S. W. (2d) 245 (1929). The case is or- 
thodox in its actual decision but is interesting because of the distinc- 
tion taken between the principal case and the recently decided case of 
Hopkins Federal Savings and Loan Association v. Cleary, 296 U. S. 
315, 56 Sup. Ct. 235, 80 L. ed. 251 (1935). In the Hopkins case the 
court allowed the State of Wisconsin to attack the conversion of a 
state chartered building and loan association into one chartered by 
the Federal government on the ground that the conversion was in 
contravention of state law. Had the attack in the Hopkins case been 
collateral rather than one directly made by the state, the Illinois court 
feels that the Supreme Court of the United States would have refused 
to allow the attack. Building and loan associations are quasi-public 
institutions and because of this characteristic the state is in the posi- 
tion of parens patriae and as such owes a duty to its citizens to keep 
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state chartered associations within the limits of the powers granted. 
United States v. Cambridge Loan and Building Co., 278 U. S. 55, 
49 Sup. Ct. 39, 73 L. ed. 180 (1928); Louisville Gas and Electric 
Co. v. Coleman, 277 U. S. 32, 48 Sup. Ct. 423, 72 L. ed. 770 (1927) ; 
Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658, 67 
L. ed. 1117 (1923); Hudson County Water Co. v. McCarter, 209 
U. S. 349, 28 Sup. Ct. 529, 52 L. ed. 828 (1908). 


The Supreme Court of the United States has decided many times 
that corporations formed under acts of Congress, by consolidation of 
various state and United States Corporations, are at least de facto 
corporations the existence of which cannot be inquired into collater- 
ally. Wilson v. Shaw, 204 U. S. 34, 27 Sup. Ct. 233, 51 L. ed. 351 
(1907) ; Southern Pacific R. R. Co. v. United States, 183 U. S. 527, 
22 Sup. Ct. 157, 46 L. ed. 307 (1902) ; Union Pacific Ry. v. Myers, 
115 U.S. 1,5 Sup. Ct. 1113, 29 L. ed. 319 (1885). R. M. H. 


CONSTITUTIONAL Law — PoriceE PowER— BirtH CoNTROL AND 
CoNTRACEPTIVES.— ‘Whoever sells, lends, gives away, exhibits, or 
offers to sell, lend or give away . . . any drug, medicine, instrument 
or article whatever for the prevention of conception” is guilty of a 
felony in Massachusetts. G. L. Mass. (Ter. Ep.) c. 272, §21. It 
was admitted at the trial that two of the defendants, trained social 
workers and members of the North Shore Mothers’ Health Office in 
Salem, sold and gave away articles and medicine for the prevention 
of conception to various patients. This had been done after the other 
two defendants, a duly qualified physician and a registered trained 
nurse both of whom were employed by the North Shore Mothers’ 
Health Office, had examined the patients and prescribed the distribu- 
tion of contraceptives to them. To the ruling of the trial judge that 
it was no defense that the contraceptives were recommended by a 
duly qualified physician for the preservation of life or health accord- 
ing to sound and generally accepted medical practices, defendants 
excepted on the ground that unless the statute is so interpreted it is 
unconstitutional under both the State and the Federal Constitutions. 
Held, that under the police power the Legislature may constitutionally 
prohibit, without exception, all use of contraceptives. Common- 
wealth v. Gardner, 15 N. E. (2d) 222 (Mass. 1938). 

Regulating or prohibiting the sale or advertising of contraceptives 
or abortives, or the dissemination of birth control information, has 
apparently, without exception, been considered within the scope of 
the police power of the state; and statutes relative thereto have been 
held constitutional on that ground. Commonwealth v. Allison, 227 
Mass. 57, 116 N. E. 265 (1917) (distributing birth control adver- 
tising) ; People v. Byrne, 99 Misc. 1, 163 N. Y. Supp. 682 (1917) 
(giving away contraceptive article); People v. Sanger, 222 N. Y. 
192, 118 N. E. 637 (1918) (writ of error dismissed in 251 U. S. 537, 
40 Sup. Ct. 55, 64 L. ed. 403 (1919) ) ; McConnell v. Knoxville, 110 
S. W. (2d) 478 (Tenn. 1937) (violation of municipal ordinance) ; 
State v. Arnold, 217 Wis. 340, 258 N. W. 843 (1935); Note (1937) 
113 A. L. R. 966. It is to be noted, however, that none of the cases 
discovered involved a duly qualified physician as a party, or if they did, 
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the statute the constitutionality of which was questioned contained an 
express exemption of physicians from its provisions. Thus does the 
instant case raise a new problem in that not only is a qualified physi- 
cian involved as a defendant but the statute, as it stands literally, con- 
tains no exemption for any purpose. There is inference in leading 
cases that had not the statute under consideration expressly exempted 
duly qualified physicians from prosecution under its terms there 
might be an arbitrary and unreasonable exercise of the police power 
sufficient to render the statute unconstitutional. See People v. Sanger, 
222 N. Y. 192, 194, 118 N. E. 637, 637; McConnell v. Knoxville, 
110 S. W. (2d) 478, 479 (Tenn. 1937). It will be enlightening, in 
view of this informal difference of opinion, to examine the constitu- 
tional justification for this type of statute. 


The police power may be exerted to protect the public morals, 
health, and safety. Peterson v. Widule, 157 Wis. 641, 147 N. W. 
966 (1914) (physicial examination required as condition to issuance 
of marriage license); Zucht v. King, 260 U. S. 174, 43 Sup. Ct. 24, 
67 L. ed. 194 (1922) (vaccination requirement) ; Jacobson v. Mas- 
sachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905). 
The power extends, however, only to such measures as are reasonable. 
Plessy v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 41 L. ed. 256 
(1896) ; State v. Gateway Mortuaries, Inc., 87 Mont. 255, 287 Pac. 
156 (1930). Before the police measure can be considered a reason- 
able one the means adopted must be reasonably necessary and appro- 
priate for the accomplishment of the measure’s legitimate objects of 
protecting the public morals and health. Buchanan v. Warley, 245 
U. S. 60, 38 Sup. Ct. 16, 62 L. ed. 149 (1917) (land restriction based 
on race of purchaser); State v. Bass, 171 N. C. 780, 87 S. E. 972 
(1916) (building regulation based on public health); Ex parte 
Smythe, 116 Tex. Crim, Rep. 146, 28 S. W. (2d) 161 (1930) (arbi- 
trary regulation of loan business). The Supreme Court of the United 
States has held that the prohibition of prescription of intoxicating 
liquors even by qualified physicians was a constitutional exercise by 
Congress of its power to pass such legislation as was reasonably 
necessary to effectively enforce the Eighteenth Amendment. Ever- 
ard’s Breweries v. Day, 265 U. S. 545, 44 Sup. Ct. 628, 68 L. ed. 
1174 (1924) ; Lambert v. Yellowley, 272 U.S. 581, 47 Sup. Ct. 210, 
71 L. ed. 422 (1926). It is to be noted, however, that the court con- 
sidered it impossible to say that the absolute prohibition there was an 
unreasonable and arbitrary exercise of power because of the distinct 
schism among the members of the medical profession as to the me- 
dicinal value of malt liquors. See Lambert v. Yellowley, 272 U. S. 
581, 594, 47 Sup. Ct. 210, 213, 71 L. ed. 422, 427 (1926). In the 
principal case the medical picture differs materially. The medical 
profession, apparently without dissent, is of opinion that many women 
are so constructed physically that the occurrence of a pregnancy 
would seriously endanger their lives. Davis, CoMPLICATIONS OF 
PREGNANCY (1923), 148; see (1936) 1 JourNAL oF CoNTRACEP- 
TION. No. 10, 155. In view of this united front presented by qual- 
ified physicians as well as the decided judicial trend toward a more 
liberal view on the whole subject of birth control, the Supreme Judicial 
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Court of Massachusetts in the instant case might well have consid- 
ered the practical effect of the statute of enforcing celibacy on many 
married women at the risk of their lives and of shutting the mouths 
of many sympathetic physicians at the risk of committing a felony 
as an unreasonable denial of “life, liberty, and the pursuit of happi- 
ness.” As indicated already, the dicta in many well-considered de- 
cisions would amply support the court in such a view. 

To save the statute it would have seemed admissible for the court 
to have followed the lead of an imposing line of Federal decisions 
and, refusing lightly to ascribe an intention to the Legislature to pre- 
vent a proper medical use of drugs or other articles, have read an 
exception in favor of duly qualified physicians into the law. Youngs 
Rubber Corporation v. C. I. Lee & Co., 45 F. (2d) 103 (C. C. A. 2d, 
1930) ; Davis v. United States, 62 F. (2d) 473 (C. C. A. 6th, 1933) ; 
United States v. One Package, 86 F. (2d) 737 (C.C. A. 2d, 1936). 
The spirit of a law should prevail over its letter. State v. Arnold, 217 
Wis. 340, 258 N. W. 843 (1935); Sorrells v. United States, 287 
U. S. 435, 53 Sup. Ct. 210, 77 L. ed. 413 (1932). L. F., Jr. 


FEDERAL Courts—RUuLEs oF Decision—StTaTtEs—ComMmon Law 
—DoctrRinE or Swirt v. Tyson.—Petitioner, defendant in a per- 
sonal injuries action, was sued in the Federal District Court for the 
southern district of New York, in which state it was incorporated. 
The respondent was a resident of Pennsylvania, where the alleged 
negligence causing the injuries occurred. The law of Pennsylvania 
as to negligence differed from that applied by the Federal courts, the 
latter being favorable to respondent, whereas the former favored pe- 
titioner. Held, that the laws of Pennsylvania applied. Swift v. Tyson, 
16 Pet. 1, 10 L. ed. 865 (U. S. 1842), was expressly overruled. 
Erie R. R. Co. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817. 

The doctrine of Swift v. Tyson, supra, was to the effect that the 
34th section of the Judiciary Act of 1789 did not require that on 
questions of general commercial law the decisions of the courts of 
the state where the transaction occurred be binding on the Federal 
courts, but that the Federal courts were free to apply the rules of 
the common law in accordance with their own judgment of what 
those rules were. 

Where the state courts had definitely and finally established a rule 
of law, local in nature, the Federal courts were bound to follow these 
decisions in cases involving the same question. Under this rule, title 
to real estate was held’ to be a local law, which, if definitely estab- 
lished, would be followed by the Federal courts. Bergeron v. La. 
Land & Exploration Co., 95 F. (2d) 47 (C. C. A. 5th, 1938); 
Gorny v. Trustees, 93 F. (2d) 107 (C. C. A. 7th, 1937) ; Powell v. 
Malone, 22 F. Supp. 300 (M. D. N. C. 1938). Contra: Lane v. 
Vick, 3 How. 464 (U. S. 1845); Williamson v. Berry, 8 How. 495 
(U. S. 1850). 

The construction of wills was a matter of local usage, and rules 
of state courts were followed by the Federal courts. O’Neil v. Dreier, 
61 F. (2d) 598 (C. C. A. Hawaii, 1932); Sutherland v. Sellings, 
16 F. (2d) 865 (C. C. A. 9th, 1926), cert. den., E. H. Wemme Co. 
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v. Selling, 273 U. S. 760, 47 Sup. Ct. 475, 71 L. ed. 878 (1927). The 
interpretation of state statutes and state constitutions is also a matter 
of local usage. Otis Elevator Co. v. Arey-Hansen Co., 22 F. Supp. 
4 (E. D. Pa. 1938) ; In re Gold, 93 F. (2d) 676 (C. C. A. 3d, 1937) ; 
Hayes v. Travelers Ins. Co., 93 F. (2d) 568 (C. C. A. 10, 1937) ; 
Redfield Ind. School Dist. v. Schnetzer, 94 F. (2d) 257 (C. C. A. 
8th, 1938); Pac. Can Co. v. Hewes, 95 F. (2d) 257 (C. C. A. 8th, 
1938); Ferris v. Wray, 22 F. Supp. 135 (W. D. Okla. 1938) ; 
Brink v. Com’r of Corp’s. & Taxation, 13 N. E. (2d) 2 (Mass. 
1938) ; U. C. Life Ins. Co. v. Hoffman, 18 F. Supp. 830 (Neb. 1937). 
The interpretation placed upon the statute by the state court was held 
to be part of the statute, as though it had been expressly included 
therein. Decisions of U. S. courts previous to decisions of the state 
courts interpreting the state constitution or state statutes were made 
on independent reasoning, but if the state courts reached a contrary 
result after the Federal court’s decision, the Federal court was bound 
thereafter by the state court’s decision. Johnson v. Jordan, 22 F. 
Supp. 286 (E. D. Okla. 1938). Contra: Rowan v. Runnels, 5 How. 
134, 12 L. ed. 85 (U. S. 1847); Gelpcke v. Dubuque, 1 Wall. 175, 
17 L. ed. 520 (U. S. 1863). Decisions on commercial or other gen- 
eral law made by the state courts were not binding on the U. S. 
courts, and they decided for themselves the questions involved. Angle 
v. Shinholt, 90 F. (2d) 294 (C. C. A. 5th, 1937) ; tna Life Ins. Co. 
v. Maxwell, 89 F. (2d) 988 (C. C. A. 4th, 1937); Brown & White 
Taxi Co. v. Brown & Yellow Taxi Co., 276 U. S. 518, 48 Sup. Ct. 
404, 72 L. ed. 681 (1928). But cf. case decided Nov. 14, 1938 
Kellogg Co. v. National Biscuit Co., 6 L. W. 309 (U. S. 1938). 
(Where the issues involved common law principles, but neither side 
ay state rules, nor that state rules were different from the general 
law. 


In the B. & W. Taxi Co. case Holmes, dissenting, cited Warren, 
New Light on the Judiciary Act (1923) 37 Harv. L. Rev. 49, at pp. 
81-88, stating that the court in Swift v. Tyson, supra, was probably 
wrong in its interpretation of the statute, since the original draft 
read, in place of “the law of the several states,” as finally passed, 
“the Statute law of the several states in force for the time being 
and their unwritten or common law now in use, whether by adoption 
from the common law of England, the ancient statutes of the same 
or otherwise.” 


A state statute on general commercial law would seem to be binding 
on the Federal courts. Glover v. State Bank, 95 F. (2d) 151 (C. C. 
A. 7th, 1938). But the courts have declined to consider themselves 
bound by the interpretation of state statutes where the statutes dealt 
with mercantile or general commercial law. Board of Supervisors 
v. Schenck, 5 Wall. 772, 18 L. ed. 556 (U. S. 1866) ; Pana v. Bowler, 
107 U. S. 529, 2 Sup. Ct. 704, 27 L. ed. 424 (1882); Burgess v. 
Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. ed. 359 (1882); Enfield 
v. Jordan, 119 U. S. 680, 7 Sup. Ct. 358, 30 L. ed. 523 (1886) ; 
Presidio Co. v. Noel-Young B & S. Co., 212 U. S. 58, 29 Sup. Ct. 
237, 53 L. ed. 237 (1908). 
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Nevertheless, a state statute embodying the common law rule in 
regard to the general commercial law was binding on the Federal 
courts. The state statute was binding where it codified the common 
law, and even where it modified the rule, though the rule was one 
of general commercial law. Burns v. Fried, 292 U. S. 487, 54 
Sup. Ct. 813, 78 L. ed. 1380 (1934) ; Marine Bank v. Kalt Zimmers 
Co., 293 U. S. 357, 55 Sup. Ct. 226, 79 L. ed. 427 (1934). When 
there was a definitely established rule of torts laid down by decisions 
of the state courts, it would also seem that the Federal courts should 
follow this rule, even though in the absence of the state ruling, the 
Federal court would be free to decide the question for itself. Snare 
& Triest Co. v. Friedman, 169 Fed. 1, 12 (C. C. A. 3d, 1909) ; 
Bucher v. Cheshire R. R. Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 
L. ed. 795 (1888); Byrne v. Kansas City, Ft. S. & M. R. Co., 61 
Fed. 605 (C. C. A. 6th, 1894). 


A Federal District Court seems to have anticipated the Supreme 
Court. In Williamson v. Norfolk & Western Ry. Co., 22 F. Supp. 
518 (M. D. N. C. 1938), the court held that in determining the 
liability of an interstate railroad for the death of a pedestrian who 
fell from an allegedly negligently maintained trestle, the Federal 
court would apply the law of the state where the death occurred. 

The overruling of the doctrine of Swift v. Tyson, supra, was fore- 
shadowed in Burns v. Fried and Marine Bank v. Kalt-Zimmers Co., 
both supra, and in the lower Federal court case of Williamson v. Ry. 
Co., supra. The obvious and stated purpose in creating the Federal 
courts was to prevent discrimination between citizen and non-citizen 
in state courts. Surely, it was not intended that the non-citizen should 
be given an advantage over the citizen by the creation of the Federal 
courts, but that each should be on the same footing. 


Erie R. R. Co. v. Tompkins, supra, is significant in that it is the 
first case in which the Court has declared a course of conduct pre- 
viously pursued, to be unconstitutional. Reed, in concurring, felt that 
this was unnecessary since the court could have merely decided that 
the word “laws” in the Judiciary Act included both statutory and 
judge-made law. H. K. 


GOVERNMENT CORPORATIONS—REGIONAL AGRICULTURAL CREDIT 
CorPORATION—UNITED StaTes—Tort LiasBitiry—ImMMunity.—It 
is alleged that plaintiff delivered to the Regional Agricultural Credit 
Corporation certain cattle which, in violation of its contract duty, it 
negligently kept, resulting in damage to plaintiff and his assignors. 
Defendants demurred on the grounds principally that the court had 
no jurisdiction of the defendants nor the subject matter because the 
defendants were immune from suit without the permission of Con- 
gress. The demurrers were sustained and the case appealed. Held, 
that an agency of the United States is immune from suit in an action 
sounding in tort, unless such immunity has been expressly waived by 
Congressional enactment. Kiefer & Kiefer v. Reconstruction Finance 
Corporation and Regional Agricultural Credit Corporation, 97 F. 
(2d) 812 (C. C. A. 8th, 1938). 
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The proposition that the United States as a sovereign power is 
immune from suit except by its own consent has always been treated 
as an established doctrine. United States v. Clarke, 8 Pet. 436, 8 
L. ed. 434 (U. S. 1834); North Dakota-Montana Wheat Growers 
Ass'n v. United States, 66 F. (2d) 573 (C. C. A. 8th, 1933); Cert. 
den., 291 U. S. 672, 54 Sup. Ct. 457, 78 L. ed. 1061 (1934). But it 
has been the general rule that this immunity does not necessarily 
extend to agents either individual or corporate. United States v. Lee, 
106 U. S. 196, 1 Sup. Ct. 240, 27 L. ed. 171 (1882); Belknap v. 
Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. ed. 599 (1895); and 
see Sloans Shipyards Corporation v. United States Shipping Board 
Emergency Fleet Corporation, 258 U. S. 549, 42 Sup. Ct. 386, 66 
L. ed. 762 (1922). Two general methods of approach to the problem 
have been employed. The principle adopted by many of the courts 
in deciding cases in the era prior to the World War and the advent 
of the corporate form as an agent or instrumentality of the sovereign 
is exemplified by the case of United States v. Lee, supra, where 
it was held that an individual may bring suit against an agent of the 
sovereign which has taken his property without due process of law, 
whether such agent was acting under the express authority of the 
sovereign or not, provided the agent’s immunity to suit had not been 
expressly reserved by Congressional enactment. See also Belknap 
v. Schild, supra. Both of these cases involved property owned by 
the United States although title was acquired illegally, and a suit was 
permitted against the agents of the Government who had been placed 
in charge of the property under express direction but had no other 
interest in the subject matter of the controversy. Suit in both cases 
was permitted on the grounds that the only safety to the citizen for 
his property illegally acquired by the Government was in the protec- 
tion of the judicial tribunals. In more recent years, the courts have 
adopted the approach that a corporate agent participates in the sov- 
ereign’s immunity to suit unless this immunity has been waived, either 
expressly or impliedly by Congressional enactment. See Sloan Ship- 
yards Corporation v. United States Shipping Board Emergency Fleet 
Corporation, supra, and Federal Land Bank v. Priddy, 295 U. S. 229, 
55 Sup. Ct. 705, 79 L. ed. 1408 (1935). The first question to be 
decided seems to be whether an entity separate from the Government 
itself is involved. In United States ex rel. Skinner and Eddy Cor- 
poration v. McCarl, 275 U. S. 1, 48 Sup. Ct. 12, 72 L. ed. 131 (1927). 
it was held that the United States Emergency Fleet Corporation was 
a private corporation (as distinguished from a Government corpora- 
tion) and the mere ownership of stock by the United States did not 
make it a Government agency. It was rather to be considered to be 
a distinct entity from the United States and from any of its Depart- 
ments or Boards. Cf., United States Grain Corporation v. Phillips, 
261 U. S. 106, 43 Sup. Ct. 283, 67 L. ed. 552 (1923); United States 
v. Clallam County, Washington, 28 Fed. 645 (Wash. 1922), aff'd in 
263 U. S. 341, 44 Sup. Ct. 121, 68 L. ed. 328 (1923); United States 
Shipping Board Emergency Fleet Corporation v. Western Union Tel- 
eqraph Company, 275 U. S. 415, 48 Sup. Ct. 198, 72 L. ed. 345 
(1928). (Quaere whether these courts would have adopted the same 
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reasoning if the subject matter of the suits had been tort claims?) 
No conclusive classification of corporate Federal agencies can be 
based on the law under which they were created or the general nature 
of the functions which they are to perform, although it has been 
suggested that such factors should aid by way of presumption in 
determining implications of waiver. National Home for Disabled 
Volunteer Soldiers v. Parrish, 229 U.S. 494, 33 Sup. Ct. 944, 57 L. 
ed. 1296, (1913) ; Cohn v. United States Shipping Board Emergency 
Fleet Corporation, 20 F. (2d) 56, (C. C. A. 6th, 1927); Federal 
Sugar Refining Company v. United States Sugar Equalization Board, 
268 Fed. 575 (S. D. N. Y. 1920). In Langer v. United States, 76 
F, (2d) 817 (C. C. A. 8th, 1935), it was said that “precedents of 
Sloan Shipyards case, Salas v. United States, 234 Fed. 842, (C. C. A. 
2d, 1916), and Bank of United States v. Planter’s Bank, 9 Wheat. 
904, 6 L. ed. 244 (U. S. 1824), seem to warrant the conclusion that 
(1) it is not sufficient that a private corporation is an instrumentality 
of the United States to defeat the doctrine of separate entities; nor 
(2) is it sufficient that the Government owns all of the stock in the 
Corporation.” The Salas case enunciates the principle that when the 
United States enters into commercial business it abandons its sov- 
ereign capacity and is to be treated like any other corporation. In 
this case the court cited the words of Chief Justice Marshall in the 
Planter’s Bank case, supra: “The suit is against a corporation and 
the judgment is to be satisfied by the property of the corporation, not 
by that of the individual corporators.” He further said “The Plant- 
er’s Bank of Georgia is not the State of Georgia, although the State 
holds an interest in it. When the Government becomes a partner in 
any trading company it divests itself, so far as concerns the trans- 
actions of that company, of its sovereign character and takes that of 
a private citizen.” See also United States v. Walter, 263 U. S. 15, 
44 Sup. Ct. 10, 68 L. ed. 137 (1923); United States v. Strang, 254 
U. S. 491, 41 Sup. Ct. 165, 65 L. ed. 368 (1921); Panama Railway 
Company v. Curran, 256 Fed. 768 (C. C. A. 5th, 1919). In other 
cases no distinction seems to have been made between the Govern- 
ment and its property. In fact it has been held that the United States 
owns and operates all its property in a governmental capacity. United 
States v. Dussel Iron Works, 31 F. (2d) 535 (C. C. A. 5th, 1929). 
No question seems to have been raised as to the power of the sover- 
eign to employ a private agent to assist it in carrying out its functions 
but there would seem to be no sound basis upon which to extend the 
sovereign’s immunity to suit to such an agent in the absence of an 
express reservation of such immunity by Congress, unless it can be 
found by implication from the fact that to permit suit would interfere 
with an important governmental function. See The Western Maid, 
257 U. S. 419, 42 Sup. Ct. 159, 66 L. ed. 299 (1922). The ship was 
held not liable, but it should be noted that it was engaged in transpor- 
tation of foodstuffs during the war. The Priddy case, on the other 
hand, while finding an express waiver, states a principle which may 
prove difficult to apply as a general rule. The court in the Priddy 
case, supra, says that it does not appear that the attachment would 
directly interfere with any function performed by petitioner as a 
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Federal instrumentality and specifically reserves the question whether 
a different result would be required if such an interference were 
shown, despite the fact that it had a specific grant of the power to 
sue and be sued as fully as natural persons. 

The subject is one which obviously will be presented to the Su- 
preme Court for further lucidation despite the general test laid down 
in the Priddy case to the effect that the problem is entirely a question 
of Congressional intent. Contrary results were reached in Pennell 
v. Home Owners’ Loan Corporation, 21 F. Supp. 497 (Me. 1937), 
and Jernigan v. Home Owners Loan Corporation, U. S. D. C. Tenn., 
July 14, 1937, although the facts in each case were similar. Further- 
more, in Casper v. Regional Agricultural Credit Corporation of 
Minnapolis, 278 N. W. 296 (Minn. 1938), the court expressly re- 
fused to follow the United States District Court’s decision in Kiefer 
& Kiefer v. Reconstruction Finance Corporation, on the grounds that 
the mere creation of a corporation conferred the right to sue and be 
sued upon the defendant by implication. W. H. M. 


MunicipaL CorPoRATIONS — PowERS—AUTOMOBILES—V ALIDITY 
AND CONSTITUTIONALITY OF AN ORDINANCE REQUIRING COMPUL- 
sory INSPECTION oF Motor VEHICLES.—A city ordinance made it 
unlawful to operate any motor vehicle upon the streets of the city 
unless it had been inspected at least once every six months at one of 
the testing stations to be erected by the city. If, upon inspection, a 
motor vehicle was found to meet certain standards of safety as to 
brakes, lights, steering gear, etc., fixed by the ordinance, the operator 
received an official certificate of inspection. The fee for each such 
inspection was 50 cents. No fee was charged for inspecting vehicles 
owned by the United States Government and the State of Ohio. The 
ordinance did not apply “to a vehicle bearing an unexpired inspection 
certificate or seal issued by any other public authority of competent 
jurisdiction.” Plaintiff, a taxpayer of the city, sued to restrain the 
Director of Safety and others from enforcing the provisions of the 
ordinance. The court of common pleas sustained defendants’ de- 
murrer to the petition. Upon appeal the Court of Appeals sustained 
the demurrer and dismissed plaintiff’s petition. Plaintiff appealed. 
Held, that the ordinance is a valid exercise of the powers conferred 
upon the city by the Constitution and statutes of the State of Ohio 
and is constitutional. Mayer v. Ames, 133 Ohio St. 458, 14 N. E. 
(2d) 617 (1938). Cert. den., 6 Law Week 145 (U. S. Oct. 10, 
1938). 

This case follows the rule adopted in the only reported case on this 


precise point. City of Evanston v. Wazau, 364 Ill. 198, 4 N. E. (2d) 
78 (1936). 


Most all cities are given power by the state constitution, statute or 
charter to regulate the use of the streets. The city in the intsant case 
has such power. Art. XVIII, Sec. 3, ConstiruTion of On10; 96 
Outo Laws, Ex. Sess., 23. Under this power they may pass rules 
and regulations governing the operation of motor vehicles. People 
v. Schneider, 139 Mich. 673, 103 N. W. 172 (1905) ; Brazier v. Phil- 
adelphia, 215 Pa. 297, 64 Atl. 508 (1906); Rutherford v. City of 
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Nashville, 168 Tenn. 499, 79 S. W. (2d) 581 (1935). An ordinance 
of this character must not be in conflict with general law. Ex parte 
Daniels, 183 Cal. 636, 192 Pac. 442 (1920). Schneiderman v. Sesan- 
stein, 121 Ohio St. 80, 167 N. E. 158 (1929). Contra: Carey v. 
Guest, 78 Mont. 415, 258 Pac. 236 (1927). If the legislative act upon 
the same subject matter purports to be exclusive the ordinance can- 
not stand. Anderson v. Wentworth, 75 Fla. 300, 78 So. 265 (1918) ; 
Cf., Ayres v. Chicago, 239 Ill. 237, 87 N. E. 1073 (1909). Contra: 
Combs v. City of Bluefield, 97 W. Va. 395, 125 S. E. 239 (1924). 
And by the same reasoning, when the legislature has preempted the 
field the city cannot act. Ex parte Fine, 124 Ore. 175, 264 Pac. 347 
(1928). When the state licensing and registration law is for revenue 
purposes chiefly the field of regulation is not preempted. People v. 
Schneider, supra. See Ex parte Fine, supra. A specific delegation 
of power by the legislature to the city to pass an automobile inspection 
ordinance leaves no doubt of the city’s power. City of Evanston v. 
Wasau, supra. 

In considering the constitutionality of the ordinance, it is admitted 
that the reasonable regulation of motor vehicles is a valid exercise 
of the police power. State v. Caplan, 100 Vt. 140, 135 Atl. 705 
(1927) ; Watson v. State Division of Motor Vehicles, 212 Cal. 279, 
298 Pac. 481 (1931); Rutherford v. City of Nashville, supra. The 
right of inspection and the charging of a fee for the service is a well 
recognized attribute of the police power. Castle v. Mason, 91 Ohio 
St. 296, 110 N. E. 463 (1915); Salt Lake City v. Bennion Gas and 
Oil Co., 80 Utah 530, 15 P. (2d) 648 (1932). A local regulatory 
ordinance must not operate extraterritorially. Newport v. Merkel 
Bros. Co., 156 Ky. 580, 161 S. W. 549 (1913). The exemption of 
non-residents from the operation of the ordinance does not discrim- 
inate against residents. Ft. Smith v. Scruggs, 70 Ark. 549, 69 S. W. 
679 (1902); Roe v. City of Jacksonville, 319 Ill. 215, 149 N. E. 812 
(1925); City of Evanston v. Wazau, supra. When a local police 
regulation has real relationship to the suitable protection of the people 
and is reasonable in its requirements it is not invalid because it may 
incidentally affect interstate commerce. Hendrick v. Maryland, 235 
U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385 (1915); Nashville, Chatt. 
& St. L. Ry. v. Morgan, 160 Tenn. 316, 24 S. W. (2d) 898 (1929). 
If a fee is charged it must be to cover the expense of administering 
the act or ordinance and not for revenue and must not be excessive 
for the purpose declared. Morf v. Bingaman, 298 U. S. 407, 56 Sup. 
Ct. 756, 80 L. ed. 1245 (1936); Ingels v. Morf, 300 U. S. 290, 57 
Sup. Ct. 439, 81 L. ed. 653 (1937). On this question see the collec- 
tion of authorities in the dissenting opinion of Yankwich, District 
Judge, in Gray v. Ingels, 23 F. Supp. 946 at 950. In the instant case 
the petitioner sued only as a taxpayer of the city and not as one en- 
gaged in interstate commerce and cannot, therefore, attack the con- 
stitutionality of the ordinance as a burden on interstate commerce. 
Cootky, Const. Lim., (8th ed. 1927) 339. Clark v. Kansas City, 
176 U. S. 114, 20 Sup. Ct. 284, 44 L. ed. 392 (1900). 


It should be added that to avoid an unconstitutional delegation of 
power an automobile inspection ordinance should be so drawn as not 
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to leave an unguided discretion with the inspection officials regarding 
the standards of safety required. See City of Evanston v. Wazau, 
supra; Cavanaugh v. Gerk, 313 Mo. 375, 280 S. W. 51 (1926) ; Cf., 
Commonwealth v. McFarlane, 257 Mass. 630, 154 N. E. z ~~ 


Municipal CoRPoRATIONS — PusLic UTILITIES—RaATES—FRan- 
CHISE—DELEGATION.—The Texarkana, Texas city charter stipulates 
that franchises granted by that city to public utilities shall include a 
clause giving the city council the right to regulate rates (Section 163), 
and should such clause not be included it shall, nevertheless, be con- 
sidered a part and parcel of said contract and franchise (Section 
163a). The twin cities of Texarkana, Texas, and Texarkana, Ar- 
kansas, are served by one gas company under separate and distinct 
franchises as to each. The franchise of the Texas city provided, in 
part: “If Grantee shall be finally compelled to, or should voluntarily, 
place in any rates in the City of Texarkana, Arkansas, less than the 
rates granted by this Ordinance . . . the lessened rate shall apply 
in the city of Texarkana, Texas, . ” Lower rates were effected 
in the Arkansas city, whereupon the Texas city now seeks to force 
compliance with the terms of the franchise. Held, that the decree 
should be reversed as the phrase in the franchise is not one in con- 
sideration of the franchise, its effect being to abdicate, at least quali- 
fiedly the City’s rate making function for the future, and to delegate 
it in the same qualified way, to the Utility and the Arkansas city. 
Arkansas La. Gas Co. v. City of Texarkana, Texas, 97 F. (2d) 5 
(C. C. A. 9th, 1938), cert. grant, 6 L. W. 23 (U. S. 1938). 

Public powers and trusts devolved by law or charter upon a council 
or governing body may not be suspended or surrendered, nor may 
a contract be entered into that will embarrass or control the legislative 
powers and duties, or which amounts to an abdication thereof. Vicks- 
burg v. Vicksburg Water Works Co., 206 U. S. 496, 27 Sup. Ct. 762, 
51 L. ed. 1155 (1907); Nairn v. Bean, 121 Texas 355, 48 S. W. 
(2d) 584, 586 (1932) ; 1 Ditton, Municrpat Corporations, § 244. 
See Brabner-Smith, Incorporation by Reference and Delegation of 
Power, (1937) 5 Geo. Wasu. L. Rev. 198, 214. Rate regulation is 
a governmental and legislative function. Munn v. Ill., 94 U. S. 113, 
130, 24 L. ed. 77 (U. S. 1876); Mich. Central R. R. Co., v. Mich. 
R. R. Comm., 236 U. S. 615, 35 Sup. Ct. 422, 59 L. ed. 750, (1915). 
And that it may be delegated to a city council there is no doubt. 
Freeport Water Co. v. Freeport, 180 U. S. 587, 21 Sup. Ct. 493, 45 
L. ed. 674 (1901), aff’g, 187 Ill. 179, 57 N. E. (1900); Kno-ville v. 
Knoxville Water Co., 107 Tenn. 647, 64 S. W. 1075 (1901), affd., 
189 U. S. 434, 23 Sup. Ct. 537, 47 L. ed. 887 (1903). 

The fact that the rate making function is legislative, however, does 
not restrict the municipality in making contracts or franchises with 
public utilities establishing or otherwise placing limitations on the 
rates to be charged. Vicksburg v. Vicksburg Waterworks Co., supra; 
Noblesville v. Noblesville Gas and Improvement Co., 157 Ind. 162, 
60 N. E. 1032 (1901); La Crosse Gas v. Elec. Co., 145 Wis. 408, 
130 N. W. 530 (1911). See Herbert Pope, Municipal Contracts and 
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the Regulations of Rates (1902) 16 Harv. L. Rev. 1, 2. But these 
contracts are subject to the state police power to regulate rates. 
Puget Sound Traction Co. v. Reynolds, 244 U. S. 574, 37 Sup. Ct. 
705, 61 L. ed. 1325 (1917) ; City of Benwood v. Pub. Service Comm. 
83 S. E. 295 (W. Va. 1914); Milwaukee Elec. Ry. v. Wise. R. R. 
Comm., 238 U. S. 174, 35 Sup. Ct. 829, 59 L. ed. 1254 (1915); 
Decatur Gas Light and Coke Co. v. Decatur, 24 Ill. App. 544, aff'd in 
120 Ill. 67, 11 N. E. 406 (1887) (where condition was that rates 
should be as favorable as those in a neighboring city). See Note 
(1915) 15 Cor. L. Rev. 448. This right is generally regarded as de- 
pending upon the power to attach conditions to contracts and fran- 
chises. Moberly v. Richmond Tel. Co., 121 Ky. 369, 103 S. W. 714 
(1907) ; Chas. Simon Son Co. v. Md. Tel. and Tel. Co., 99 Md. 141, 
57 Atl. 193 (1904) ; Omaha Water Co. v. Omaha, 147 Fed. 1, 5, 6, 
77 C. C. A. 267 (C. C. A. 8th, 1906); Gallup v. Gallup Elec. L. 
and P. Co., 29 N. M. 610, 225 Pac. 724, 726 (1924). And it is not 
to be confused with the right which a municipal corporation may 
possess under specific authorization from the legislature to suspend 
the rate making function for a not too excessive length of time. 
Lower Col. River Authority v. McGraw, 125 Texas 268, 83 S. W. 
(2d) 629 (1935); City of Uvalde v. Uvalde Elec. and Ice Co., 250 
S. W. 140 (Texas 1923). This latter power is a delegation of the 
rate regulating power of the state, which, when exercised, extin- 
guishes an undoubted power of the government and any question as 
to its existence will be resolved against it. Home Tel. and Tel. Co. 
v. Los Angeles, 211 U. S. 265, 29 Sup. Ct. 50, 53 L. ed. 176 (1918), 
citing, Detroit v. Detroit Citizen St. R. Co., 184 U. S. 368, 22 Sup. 
Ct. 410, 46 L. ed. 592 (1908). 

No power was here given to suspend the rate fixing function which 
was placed in the city council. Nor was any restriction placed on 
the municipality’s right to attach conditions or limitations to a fran- 
chise. The council is restricting only the gas company and not its 
own right to act. See R. R. Comm. v. Los Angeles R. Co., 280 U. S. 
145, 162, and 167, 50 Sup. Ct. 71, 76 and 78, 74 L. ed. 234, 349, and 
352 (1929); Dallas R. R. Co. v. Geller, 245 S. W. 254 (Court of 
Civ. App. at Dallas) (1922) rev'd in 271 S. W. 1106, 1107, (Tex. 
1925). And so it is difficult to understand where, exactly, the law 
changes merely because a governmental function is exercised by a city 
council. The rate regulating power is there to be exercised when 
that body concludes that the rates are unreasonable. 

Practical features would also dictate a happier solution. The rates 
must, of legal necessity, be non-confiscatory, whether established by 
Arkansas or Texas and the company, therefore, stands uninjured. 
Such a non-discriminatory contract would seem to be not only rea- 
sonable but fair, especially as the cities make up but one community. 
A consideration too, might be directed toward the possible drift of 
population that is likely to ensue, should the cities not be allowed 
to protect themselves by such contracts. c A. & 


Municipat Corporations—Tort LiaBititry—W PA WorkeErs.— 
The plaintiff is alleged to have been injured by the negligent acts of 
8 
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WPA workers engaged in blasting operations for the improvement of 
public streets in the city of Duluth, Minnesota. The Federal govern- 
ment granted to the City an allotment of funds under the Emergency 
Relief Act of 1935, as a condition to which the City agreed to em- 
ploy only WPA workers. However, the work was supervised by 
City officials, and the City was not required to accept or retain in its 
employ any of the workers selected by the local WPA organization. 
The defendant City contended that as a matter of law these workers 
were not its employees. Held, that under the doctrine of respondeat 
superior the City was liable for the negligence of these workers even 
though they were in the employ of the Federal government, because 
they were in the status of servants loaned by their general employer 
to the City. Hughes v. Duluth, Dkt. 31755-6, Minnesota Supreme 
Court, October 14, 1938. 

Municipalities are immune from liability for injuries caused by 
their servants in the performance of purely governmental functions. 
6 McQuitiin, MunicipaL Corporations (2d. ed. 1928) § 2743. 
The administration of public charities is a governmental function. [bid. 
§ 2839. A number of American courts regard the furnishing of 
work relief as a charitable undertaking. Los Angeles Co. v. Indus- 
trial Accident Commission, 140 Cal. App. 727, 35 P. (2d) 1035 
(1934) ; Jackson v. North Carolina Emergency Relief Administra- 
tion, 206 N. C. 274, 173 S. E. 580 (1934); State ex rel State Board 
of Charities and Public Welfare v. Nevada Industrial Commission, 55 
Nev. 343, 34 P. (2d) 408 (1934). It is held that the relation of 
employer and employee is not created when relief workers perform 
services in return for benefits, within the meaning of the state work- 
men’s compensation acts. McBurney v. Industrial Accident Commis- 
sion, 220 Cal. 124, 30 P. (2d) 414 (1934); Bergstressen v. Willow 
Lake, 63 S. D. 386, 259 N. W. 276 (1935); In re Moore, 187 N. E. 
219, (Ind. App. 1933) ; See Hoover v. Independent School District, 
220 Iowa 1364, 264 N. W. 611 (1936); Contra: Forest Preserve 
District v. Industrial Accident Commission, 357 Ill. 389, 192 N. E. 
342 (1934). “Citizens needing public aid are in a sense wards of 
the municipality required to support them and if the able among them 
are set at work at common unremunerative tasks, there does not arise 
a contract of hire or the relation of employer and employee but only 
a helping hand in behalf of public charity invoked and extended :” 
Vaivida v. Grand Rapids, 264 Mich. 204, 249 N. W. 826, 827 (1933). 
The right of a private charity to exact services in return for benefits, 
without creating the relation of employer and employee is established. 
Blust v. Sisters of Mercy, 256 Mich. 1, 239 N. W. 401 (1921); Stiles 
v. Des Moines Council, Boy Scouts of America, 209 Iowa 1235, 229 
N. W. 841 (1930). 

If a city is engaged in a proprietary function, liability for injuries 
to third persons attaches. 6 McQUILLIN, op. cit. § 2852. Likewise, 
in the improvement of streets the municipality acts in a governmental 
and ministerial capacity. It may be held liable for ministerial acts 
relating to the improvement and maintenance of public streets. Jbid. 
§ 2805. Where governmental and proprietary functions are mixed, 
municipalities are held liable if it is impossible to distinguish the 
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particular function involved in the particular transaction. Chicago v. 
Selz Schwab & Co., 202 Ill. 545, 67 N. E. 386 (1903) (bursting of 
a fire hydrant used for governmental purposes and for the sale of 
water to private contractors for street sweeping) ; Bell v. Pittsburgh, 
297 Pa. 185, 146 Atl. 567 (1929) (negligent operation of an elevator 
in a public building containing both city and private offices) ; Meridian 
v. Beeman, 175 Miss. 527, 166 So. 757 (1936) (plaintiff run over 
by policeman patrolling a beat in an automobile, performing both 
governmental and proprietary duties). Maintenance of prisons is 
usually conceded to be a municipal function and a municipality is 
generally held not liable for injury to prisoners. 6 McQuiLtin, 
op cit. § 2813; Note (1927) 46 A. L. R. 100, 101. Where municipal 
prisoners, engaged in the repair of streets, were injured, the courts 
have granted relief. Anniston v. Hillman, 220 Ala. 505, 126 So. 169 
(1930) ; Ballard v. Tampa, 124 Fla. 457, 168 So. 654 (1936) ; cf. 
Bartlett v. Paducah, 91 S. W. 264, 28 Ky. Law Rep. 1174 (1906). 
To establish the liability of a municipality for the negligence of relief 
workers, it is essential to show that the relation of master and servant 
exists. The doctrine of respondeat superior applies only when the 
relation of master and servant is shown to exist between the wrong- 
doer and the party sought to be charged with the result of the wrong, 
at the time and with respect to the very transaction out of which the 
injury arose. Jrolla v. City of New York, 280 N. Y. S. 873 (1935). 
“The more recent decisions in this state seems to be uniform in the 
assertion that the true test as to whether the relation of master and 
servant exists is not necessarily the payment of wages, but is whether 
at the time of the injury complained of the alleged servant is engaged 
in the business of the alleged master and subject to his direction and 
control.” Baldwin v. Abraham, 57 App. Div. 67, 74, 67 N. Y. S. 
1079, 1083 (1901). The decisive test is not necessarily the payment 
of wages but who directs the movements of the worker committing 
the injury. Madison v. City Fireproofing Co., 134 App. Div. 453, 
119 N. Y. S. 320 (1909). In a case involving a PWA project, the 
Arizona court held that the city of Phoenix was not liable for negli- 
gence in making an excavation for a sewer, because the municipality 
did not retain control over the performance of the work. The court 
in its dictum stated that if the city had retained control or the right 
to control the contractor and his employees as to the manner in which 
they were to perform the contract, liability would have attached. 
Phoenix v. Parker, 49 Ariz. 382, 67 P. (2d) 226 (1937). Likewise, 
a Louisiana court held that a municipality was not liable for the 
negligence of a CWA worker. The CWA had an independent con- 
tract with the city, and its workmen were employed, paid and dis- 
charged by the CWA. The city had no authority to select the per- 
sonnel or discharge any person sent to the job. Todaro v. Shreveport, 
170 So. 356 (Ct. Ap. La. 1936); cf. Oklahoma City v. Caple, 178 
Okla. 296, 62 P. (2d) 1025 (1936). In an action against the city, 
as a negligent third party, under the Federal Employees Compen- 
sation Act, the Washington court held that CWA employees were 
not in the employ of the city but were in reality servants of the Fed- 
eral government. The supervisors of the project were on the payroll 





268 THE GEORGE WASHINGTON LAW REVIEW 


of the city, but the court said that they were assigned to the CWA. 
Brooks v. Seattle, 93 Wash. 233, 74 P. (2d) 1008 (1938). How- 
ever, the New York court held that where a CWA employee, acting 
as chauffeur for a city official, was under the direction and control 
of the officials of the city, the municipality was liable for his torts. 
Trolla v. City of New York, supra. 


The court, in the Jrolla case, pointed out that although the relief 
worker was an employee of the CWA, when loaned, he was in fact 
an employee of the city for the particular transaction. At common 
law an employee in the general employment of one master may be 
loaned to another with his consent and he thereby becomes the em- 
ployee of the master to whom he is loaned. Allen-Garcia Co. v. 
Industrial Commission, 334 Ill. 390, 166 N. E. 78 (1929); Higgins 
v. Western Union Telegraph Co., 156 N. Y. 75, 50 N. E. 500 (1898) ; 
Gorney v. City of New York, 102 App. Div. 259, 92 N. Y. S. 451 
(1905). The master is the person in whose business the servant is 
engaged at the time, and who has the right to control and direct his 
conduct. “Servants who are employed and paid by one person may 
nevertheless be ad hoc the servants of another in a particular trans- 
action, and that, too, where their general employer is interested in 
the work.” Wyllie v. Palmer, 137 N. Y. 248, 33 N. E. 381, 384 
(1893). 

Whether a municipality is to be charged with the negligence of 
WPA workers seems to depend upon the type of work in which the 
worker is engaged and whether the worker is under the direction and 
control of the officials of the city. Well established principles of 
common law with respect to tort liability of a master to whom a 


servant is loaned by a general employer are applied to the relation- 
ship between the city and the Federal government. For an analysis 
of the various factors that enter into a determination of who is the 
employer after a transfer of services see Laski, The Basis of Vicarious 
Liability (1916) 26 Yate L. J. 105; Douglas, Vicarious Liability 
and the Administration of Risk (1926) 28 Yate L. J. 584, 720. 

C. M. F. 


PATENTS—INFRINGEMENT—REPAIR AND RECONSTRUCTION.—The 
plaintiff brought suit for infringement of certain claims of patent 
1,320,384—Godbold et al. against the defendant who supplied recon- 
ditioned parts. The claims in suit called for a cutter for a well- 
drilling bit head consisting of a bushing, a cone-shaped toothed cutter 
shell, and a retaining ring, to be assembled as a unit. A plurality of 
such conical cutters are assembled to form a complete bit head. The 
conical shells were shown to wear out in about twelve hours. The 
defendant bought worn-out parts from drillers and junk dealers, and 
rebuilt the teeth by fusion of metal. The teeth so rebuilt were shaped 
according to a second patent in suit also belonging to the plaintiff and 
directed particularly to the shape of the teeth on the conical shell. 
The defendant sold these cutting cones as replacement parts to the 
drillers who had purchased from the plaintiff. Held, that the acts 
of the defendant were beyond the scope of permissible repair and 
restoration, and constituted contributory infringement. Southwestern 
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Tool Co. v. Hughes Tool Co., 98 F. (2d) 42, 38 U. S. P. Q. 261 
(C. C. A. 10th, 1938). 


In arriving at the above decision the court first observed that “The 
furnishing of one or more of several parts of a patented combination 
with the intention and purpose that the part or parts be used as a unit 
is contributory infringement of the patent covering the combination” 
and cited in support Leeds and Catlin v. Victor Talking Machine Co., 
213 U. S. 325, 29 Sup. Ct. 495, 53 L. ed. 805 (1909) ; Dental Co. of 
America v. S. S. White Dental Co., 266 Fed. 524 (C. C. A. 3d, 
1920); Elliott Addressing Machine,Co. v. McPharlan et al., 80 F. 
(2d) 870, 28 U. S. P. Q. 254 (C. C. A. 3d, 1936). The court then 
held that the acts of the defendant were not permissible repair and 
amounted to contributory infringement, relying upon: Cotton Tie Co. 
v. Simmons, 106 U. S. 89, 1 Sup. Ct. 52, 27 L. ed. 79 (1882) ; 
Goodyear Shoe Machinery Co. v. Jackson, 112 Fed. 146 (C. C. A. 
Ist, 1901); Shickle et al. Iron Co. v. St. Louis Car Coupler Co., 77 
Fed. 739 (C. C. A. 8th, 1896) ; Morrin v. Robert White Engineering 
Works, 143 Fed. 519 (C. C. A. 2d, 1905) ; Automotive Parts Co. v. 
Wisconsin Axle Co., 81 F. (2d) 125, 28 U. S. P. Q. 37 (C. C. A. 
6th, 1935) ; National Malleable Iron Casting Co. v. American Steel 
Foundaries, 182 Fed. 626 (C. C. N. J., 1910). 


It is well settled that the problem of repair and replacement is to be 
distinguished from that of infringement by reconstruction. Cinema 
Patent Co. v. Craft Film Laboratories, 56 F. (2d) 265 (Del. 1932). 
The question usually arises, as in the instant case, as one of contribu- 
tory infringement because one other than the owner repairs the pat- 
ented machine or supplies the repair parts. In the Goodyear Shoe 
Machinery case, supra, Colt, J., said, citing a number of cases: 
“Contributory infringement is ‘the intentional aiding of one person 
by another in the unlawful making or selling or using of the patented 
invention.’”” The law is also clear to the effect that when a patentee 
sells a patented article or machine the purchaser acquires with it a 
license to “repair.” Goodyear Shoe Machinery Co. v. Jackson, supra; 
C. and R. Research Corp. v. Write, Inc., 19 F. (2d) 380 (Del. 1927) ; 
Slocomb & Co. v. Layman Machine Co., 227 Fed. 94 (Del. 1915) ; 
Farrington v. Board of Water Commissioners of Detroit, Fed. Cas. 
No. 4687, 4 Fish. Pat. Cas. 216 (C. C. E. D. Mich., 1870); see 
Chafee v. Boston Belting Co., 22 How. 217, 223, 16 L. ed. 240, 242 
(U.S. 1859) ; Ruth v. Stearn-Rogers Mfg. Co., 13 F. Supp. 697, 712 
(Colo. 1935). Any subsequent purchaser has the same right since 
when the patentee sells a machine it passes beyond the scope of the 
monopoly. See Champion Spark Plug v. Emener, 16 F. Supp. 816 
(E. D. Mich. 1936) ; Ruth v. Stearns-Rogers Mfg. Co., supra. What 
the purchaser of a patented machine may do by way of repair an- 
other may do for him. Slocomb & Co. v. Layman Machine Co., 
supra; Foglesang Machine Co. v. Randall Co., 239 Fed. 893 (C. C. A. 
6th, 1917); Cinema Patents Co. v. Craft Film Labratories, supra; 
see Ruth v. Stearns-Rogers Mfg. Co., supra at 712. But where 
replacement of parts amounts to a substantial “reconstruction” of the 
patented combination, the licensed owner who makes such a recon- 
struction is guilty of infringement. Pacific Steam Whaling Co. v. 
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Alaska Packer's Ass'n, 100 Fed. 462 (C. C. A. 9th, 1900); Davis 
Electrical Works v. Edison Electric Light Co., 60 Fed. 276 (C. C. A. 
Ist, 1884); see Morrin v. Robert White Engineering Works, 143 
Fed. 519, 520 (C. C. A. 2d, 1905) ; Singer Mfg. Co. v. Springfield 
Foundry Co., 34 Fed. 393, 395 (C. C. D. Mass. 1888); Wilson v. 
Simpson, 9 How. 109, 122, 13 L. ed. 66, 72 (U. S. 1850) ; O’ Rourke 
Engineering Construction Co. v. McMullen, 150 Fed. 338, 343 
(C. C. N. Y., 1907) ; C. and R. Research Corp. v. Write, Inc., supra; 
Farrington v. Board, supra; Goodyear Shoe Machinery Co. v. Jack- 
son, supra. One who supplies parts to a licensed owner for recon- 
struction is guilty of contributory infringement. Cotton Tie Co. v. 
Simmons, supra; Morrin v. Robert White Engineering Works, 138 
Fed. 68 (C. C. N. Y., 1905); see Slocomb & Co. v. Layman Ma- 
chine Co., supra; Shickle et al. Iron Co. v. St. Louis Car Coupler Co., 
supra; Electric Auto-Lite v. P. and D. Mfg. Co., 78 F. (2d) 700 
(C. C. A. 2d, 1935) ; General Motors Corp. v. Preferred Electric and 
Wire Corp., 79 F. (2d) 621 (C. C. A. 2d, 1935) ; Singer Mfg. Co. v. 
Springfield Foundry Co., supra; Automotive Parts Co. v. Wisconsin 
Axle Co., supra. The problem of repair, then, concerns the deter- 
mination of the scope of the license of the purchaser to keep the pat- 
ented machine in workable condition. Thus the problem of infringe- 
ment arises only when the purchaser’s license to repair has been tran- 
scended. See Union Specialty Machine Co. v. Maimin, 161 Fed. 748, 
750 (C. C. E. D. Pa., 1908) ; Goodyear Shoe Machinery Co. v. Jack- 
son, supra at 148; Ruth v. Stearns-Rogers Mfg. Co., supra at 713; 
— Motors Corp. v. Preferred Electric and Wire Corp., supra at 

It will be apparent then that the first determination, in cases where 
one or more parts of a patented combination have been replaced, must 
be whether the replacement was simply a permissible repair of the 
combination, or whether it was such a reconstruction as to impose lia- 
bility for infringement or contributory infringement as the case may 
be. This determination is a question of fact, and each case must be 
decided upon its own peculiar circumstances. Morrin v. Robert 
White Engineering Works, 138 Fed. 68 (C. C. N. Y., 1905), 143 
Fed. 519 (C. C. A. 2d, 1905); Automotive Parts Co. v. Wisconsin 
Axle Co., supra; Goodyear Shoe Machinery Co. v. Jackson, supra. 
The general rule seems to be that where the part or parts replaced so 
dominate the combination or machine as to justify the conclusion that 
it has been rebuilt there has been a “reconstruction” for which the 
person replacing is liable as an infringer, while where the original 
parts after the replacement preponderate in the whole structure there 
has been only permissible “repair.” Automotive Parts Co. v. Wis- 
consin Axle Co., supra; Morrin v. Robert White Engineering Works, 
143 Fed. 519 (C. C. A. 2d, 1905) ; Wilson v. Simpson, supra; Slo- 
comb & Co. v. Layman Machine Co., supra. The cases, though not 
numerous, have established certain tests which are now customarily 
employed by the courts in making the required determination of fact 
under the above general rule. See Morrin v. Robert White Engineer- 
ing Works, 138 Fed. 68, 81 (C. C. N. Y., 1905). The courts are 
likely to consider whether the element replaced is a vital element of 
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the combination or just an ordinary working part. C. and R. Re- 
search Corp. v. Write, Inc., supra; Thomson-Houston Electric Co. v. 
Kelsey Electric Railway Specialty Co., 75 Fed. 1005 (C. C. A. 2d, 
1896) ; Wilson v. Simpson, supra. If the part replaced is the essen- 
tial, or distinctively new, element of the combination, replacement is 
usually held to amount to reconstruction. Davis Electrical Works v. 
Edison Electric Light Co., supra; see C. and R, Research Corp. v. 
Write, Inc., supra at 381; but see General Motors Corp. v. Preferred 
Electric and Wire Corp., supra at 623. If the part replaced has a 
working life considerably shorter than that of the machine as a whole, 
the tendency is to allow the replacement as mere repair. Farrington 
v. Board, supra; Slocomb & Co. v. Layman Machine Co., supra; 
O’Rourke Engineering Construction Co. v. McMullen, supra; see 
Lincoln Engineering Co. v. Stewart-Warner Corp., 91 F. (2d) 757, 
763 (C. C. A. 7th, 1937). Where the consumption of the element is 
the very purpose of the patented device, replacement is always per- 
mitted. Morgan Envelope v. Albany, 152 U. S. 425, 14 Sup. Ct. 
627, 38 L. ed. 500 (1893) ; see Morrin v. Robert White Engineering 
Works, 138 Fed. 68, 81. It has often been held that where the element 
replaced is itself the subject of a patent separate from the combination 
patent, replacement of such an element is infringement. Singer Mfg. 
Co. v. Springfield Foundry Co., supra; see National Malleable Iron 
Casting Co. v. American Steel Foundaries, supra; Slocomb & Co. v. 
Layman Machine Co., supra; Shickle et al. Iron Co. v. St. Louis Car 
Coupler Co., supra. Cases such as the above do not definitely say 
that infringement of the combination patent results. The better view 
seems to be that the fact that the element replaced is separately pat- 
ented has of itself no effect upon the question of reconstruction and 
consequent infringement of the combination claims, but merely indi- 
cates that the separate patent for the replaced element has been in- 
fringed. See C. and R. Research Corp. v. Write, Inc., supra at 380; 
Leeds and Catlin v. Victor Talking Machine Co., supra. Again, 
where the part replaced is adapted for the infringing use only, and 
is not a part intentionally consumed or likely to wear out ahead of the 
patented combination, the tendency is to hold the replacement to be a 
reconstruction so that infringement results. Dental Co. of America 
v. S. S. White Dental Co., supra; Ruth v. Stearns-Rogers Mfg. Co., 
supra at 713; cf. Thomson-Houston Electric Co. v. Kelsey Electric 
Railway Specialty Co., supra; Leeds and Catlin Co. v. Victor Talking 
Machine Co., supra. Where the court thinks that it would extend the 
patent monopoly to an unpatented element if replacement were pro- 
hibited, no liability for infringement will be imposed. Cf. Elliott Ad- 
dressing Machine Co. v. McPharlan, supra. For analogous cases 
prohibiting the extension of monopoly to unpatented elements where 
contributory infringement is charged but no question of repair is in- 
volved see Carbice Corp. of America v. American Patents Develop- 
ment Corp., 283 U. S. 27, 51 Sup. Ct. 496, 75 L. ed. 819 (1931); 
Leitch Manufacturing Co. v. Barber Co., 302 U. S. 458, 58 Sup. Ct. 
288 (1938); note (1937) 6 Gro. Wasu. L. Rev. 357. 

The Southwestern Tool Co. case seems to be a case of first impres- 
sion in the tenth circuit, but a consideration of the facts of the case in 
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the light of the above legal principles will doubtless justify the con- 
clusion that the court’s decision is a sound one. It might be noted 
that the court might have found further support for its determination 
in the Davis Electrical Works case, supra. The case of Farrington 
v. Board however is contra and very difficult to distinguish on its 
facts. That case held that to replace the cutting lips on a hollow 
auger bit was not reconstruction because it was a rapidly wearing 
part. The Farrington case however is quite old, and in view of the 
development of the law it might be decided otherwise today. Despite 
the court’s far too broad statement to the effect that any furnishing 
of parts with intent that they be used in a patented combination is 
contributory infringement, the most desirable result seems to have 
been reached in the instant case. J. W. H. 


PATENTS—PATENTABILITY—SUBJECT MATTER FOR PATENT Mo- 
NOPOLY—PRINTED MATTER.—The patent in suit was for a blank sheet 
of letter paper with printing on it. This communication sheet has a 
blank space for manuscript insertion and a border on which are 
printed pictorial designs with cartoon balloons called breathers con- 
taining blank spaces adapted to be filled in with the name of the 
recipient so as to convey the impression of having been created espe- 
cially for the recipient. Held, that the subject matter was not patent- 
able as an article of “manufacture” within the statute. Latz et al. v. 
Reliance Graphic Corporation et al., 96 F. (2d) 679 (C. C. A. 2d, 
1938) ; cert. den.,6L. W. 288 (U. S. Nov. 14, 1938). 

Under the statute, a patent may be granted to “any person who has 
invented or discovered any new and useful art, machine, manufacture. 
or composition of matter . . .” R. S. § 4886, 35 U. S.C. $31 
(1934). 

Printed matter was held to be patentable subject matter in the 
earliest cases involving this point. Hawes v. Washburne, Fed. Cas. 
No. 6242 (C. C. N. D. N. Y., 1872) ; Hawes v. Cook, Fed. Cas. No. 
6236 (C. C. N. D. N. Y., 1873) (advertising hotel register). 


The description of an art in a book entitled to the benefit of copy- 
right lays no foundation for an exclusive claim to the art itself, but 
protection on the act can be only secured, if it can be secured at all, 
by letters patent. Baker v. Selden, 101 U. S. 99, 25 L. ed. 841 
(1879). In view of this decision, a bond and coupon register in the 
form of a book was held to be a legal subject for a patent. Munson 
v. The Mayor etc., of New York, 3 Fed. 338 (C. C. S. D. N. Y., 
1880), rev'd on other grounds, without opinion as to subject matter, 
124 U. S. 601, 8 Sup. Ct. 622, 31 L. ed. 586 (1888). 

Blank business forms connected with methods of doing business 
have been held to be unpatentable. U.S. Credit System Co. v. Amer- 
ican Indemnity Co., 59 Fed. 139 (C. C. N. D. Ill, 1892); U. S. 
Credit System Co. v. American Credit Indemnity Co., 59 Fed. 139 
(C. C. A. 2d, 1893) (records for use in a scheme of insurance against 
bad debts), Hocke v. New York Central R. R., 122 Fed. 467 (C. C. A. 
2d, 1903) (means for securing railroads and shippers against loss of 
freight). A system of transacting business disconnected from the 
means for carrying out the system is not an art within the patent 
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laws. Hotel Security Checking Co. v. Lorraine Co., 160 Fed. 467 
(C. C. A. 2d, 1908). “‘‘A blank piece of paper ruled vertically and 
numbered at the top cannot be the subject of a patent, and if used in 
carrying out a method, it can import no more novelty thereto than the 
pen and ink which are also used.” /d. at 469. 

These cases have followed the Hotel Security case Berardini v. 
Tocci, 190 Fed. 329 (C. C. S. D. N. Y., 1911), aff’d, 200 Fed. 1022 
(C. C. A. 2d, 1912) (system of devising code messages); Moore v. 
U. S., 50 Ct. Cl. 120 (1915) (deposit certificate) ; Guthrie v. Curlett, 
10 F. (2d) 725 (C. C. A. 2d, 1926) (consolidated railroad tariff 
index) ; Flint v. G. R. Leonard & Co., 27 F. (2d) 215 (C. C. A. 7th, 
1928) (combination parcel post and express guide). 

Another line of cases represented by Cincinnati Traction Co. v. 
Pope, 210 Fed. 443 (C. C. A. 6th, 1913) has held printed matter 
such as transfer tickets to be patentable subject matter because they 
involved physical structures as well as arrangements of printing on 
the basis that the structure of the paper is a part of the combination. 
Weisman, Patentability of Printed Matter (1932) 14 J. Pat. Orr. 
Soc. 921; Library Bureau v. Macy, 148 Fed. 380 (C. C. A. Ist, 
1906) (laterally reversible twin cards); Mitchell v. International 
Tailoring Co., 170 Fed. 91 (C. C. S. D. N. Y., 1909) (cardboard 
advertising device) ; Rand, McNally & Co. v. Exchange Scrip Book 
Co., 187 Fed. 984 (C. C. A. 7th, 1911) (mileage coupon book) ; Ben- 
jamin Menu Card Co. v. Rand, McNally & Co., 210 Fed. 285 (C. C. 
N. D. Ill, 1894). 


Decisions of the tribunals of the Patent Office and the courts of 
appeal therefrom have been fairly uniform in refusing patents where 
the novelty consisted chiefly in the content of the printed matter. In 
re Moeser, 27 App. D. C. 307 (1906) (form of 'e contract for 
burial insurance) ; Boggs v. Robertson, 13 U. S. P. Q. 214 (D. C. 
1931) (map projection) ; Conover v. Coe, 38U S. P. Q. 309 (App. 
D. C. 1938) (coupon transfer ticket). 

No patentability was found: Application of Sheffield, 288 Fed. 463 
(App. D. C. 1923) (method of visually indicating structure and 
meaning of sentences); Myers v. Coe, 83 F. (2d) 708 (App. D. C. 
1936) (automobile license plate with removable tabs, absence of which 
indicated traffic violations as constituting a physical facility, following 
Cincinnati Traction Co. v. Pope, supra). The Court of Customs and 
Patent Appeals in a line of recent cases has affirmed rejection of 
applications for patents where the novelty has consisted simply in the 
arrangement of printing on paper. Jn re Dixon, 44 F. (2d) 881 
(C. C. P. A. 1930) (form of promissory judgment note); In re 
Russell, 48 F. (2d) 668 (C. C. P. A. 1931) (directory index); Jn 
re Reeves, 62 F. (2d) 199 (C. C. P. A. 1932) (building valuation 
chart); In re Lockert, 65 F. (2d) 159 (C. C. P. A. 1933) (chart 
for scales) ; In re Sterling, 70 F. (2d) 910 (C. C. P. A. 1934) (bank 
check and stubs thereof). These decisions were given weight in the 
principal case. The most recent decision of this court, to the same 
effect, is In re Kothny, 96 F. (2d) 289 (C. C. P. A. 1938) (meas- 
uring scale). 
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It is submitted that the decision in the principal case should con- 
clusively end the controversy as to patentability where the novelty 
resides wholly or chiefly in the printed matter. Printed matter does 
not of itself do work or of itself change the physical condition of any 
material object. MacNab-Invention, etc. (1922) 4 J. Pat. Orr. Soc. 
480. 

The suggestion that printed matter would be patentable if laid out 
in such a way that the several parts thereof co-act, usually by their 
space relation, in the manner that ordinarily characterizes a patentable 
combination has not held good. Weisman, Patentability of Printed 
Matter, supra. L. H. G. 


TAxaATION—DistRict oF CoLuMBIA—BUSINESS PRIVILEGE TAX— 
BurbDEN ON INTERSTATE COMMERCE.—The District of Columbia Rev- 
enue Act of 1937, 50 Stat. 673 (1937), placed a tax of two-fifths of 
one percent on the gross receipts of any business in the District of 
Columbia for the privilege of doing business in the District. Plain- 
tiff, a corporation whose profits are derived in part from commerce 
between the District and states brought action to recover certain taxes 
paid by plaintiff to the District of Columbia under the revenue meas- 
ure referred to. Held, that the District of Columbia is a state within 
the meaning of the commerce clause and that the business privilege 
tax measured by gross receipts on interstate commerce is unconsti- 
tutional as a burden on interstate commerce. District Grocery Stores, 
Inc., v. District of Columbia, 66 Wash. Law Rep. 619 (D. C. 1938). 

This is the first case holding that Congress, when legislating for 
the District of Columbia, legislates under the restrictions imposed 
upon a state legislature with respect to interstate commerce. On the 
contrary it has been held that Congress has plenary power of legisla- 
tion over the District without regard to the type of commerce in- 
volved. Hyde v. Southern Railway Co., 31 App. D. C. 466 (1908). 

In the instant case the court called attention to the fact that there 
has been no previous case in point, but stated . . . “in the case of 
Stoutenburgh v. Hennick, 129 U. S. 141, the Supreme Court ap- 
parently assumed that commerce between the District of Columbia 
and one of the states came within that provision [commerce clause] 
of the Constitution.” 

It is well settled that Congress under Article I, section 8, clause 17 
of the ConsTITUTION has exclusive legislative authority over the Dis- 
trict of Columbia. District of Columbia v. Bailey, 171 U. S. 161, 18 
Sup. Ct. 368, 43 L. ed. 118 (1898) ; Willard v. Pressbury, 14 Wall. 
676, 20 L. ed. 719 (U. S. 1869); O'Donoghue v. United States, 289 
U. S. 516, 53 Sup. Ct. 740, 77 L. ed. 1356 (1933). That that power 
of legislation includes the power of taxation is equally clear. Willard 
v. Pressbury, supra; Gibbons v. District of Columbia, 116 U. S. 404, 
6 Sup. Ct. 427, 29 L. ed. 680 (1886). 

The question as to whether the District of Columbia is to be consid- 
ered as a state has received varied treatment at the hands of the 
courts. A citizen of the District is not a citizen of a state within the 
meaning of the Constitution. Hepburn & Dundas v. Elizey, 2 
Cranch 445, 2 L. ed. 332 (U. S. 1804). The District was considered 
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as a state, however, within the meaning of a treaty with France re- 
lieving Frenchmen from the disability of alienage in disposing of 
and inheriting property. Geofry v. Riggs, 133 U. S. 258, 10 Sup. 
Ct. 295, 33 L. ed. 642 (1890). Citizens of the District are entitled 
to benefits of guaranties contained in the Constitution on an equal 
basis as citizens of the various states. Callan v. Wilson, 127 U. S. 
540, 8 Sup. Ct. 1301, 32 L. ed. 223 (1888); Lappin v. District of 
Columbia, 22 App. D. C. 68 (1903). 

It appears to be an anomaly in the instant case that Congress which 
is given the exclusive regulatory power over interstate commerce was 
held to have burdened the same, in view of the fact that the reason 
for invoking the so-called burden theory is lacking. Such theory 
exists as a corollary to the principle that as Congress is given exclu- 
sive regulatory powers over interstate commerce by the Federal Con- 
stitution, the states are precluded from that field. Philadelphia and 
Southern Steamship Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 
1118, 30 L. ed. 1200 (1887) ; Crew Levick Company v. Pennsylvania, 
245 U. S. 292, 38 Sup. Ct. 126, 62 L. ed. 295 (1917) ; Alpha Port- 
land Cement Company v. Massachusetts, 268 U. S. 203, 45 Sup. Ct. 
477, 69 L.. ed. 916 (1925). Here there was no state action, but legis- 
lation enacted by Congress which was involved. 

From a standpoint of uniformity, however, the decision seems de- 
sirable. It is easily perceived that unless there is a requirement of 
uniformity upon legislation by Congress affecting interstate com- 
merce, advantages might be given certain localities at the expense of 
others, a result decried in the decision in the instant case. As one 
writer aptly states, unless uniformity in regulation of commerce were 
achieved “interstate commerce would assume a checkerboard char- 
acter.” Collier, The Constitution and Constitutional Tradition 
(1938) 6 Gro. Wasu. L,. Rev. 259. 

Also, non-uniformity tends to produce great practical evils. A 
non-uniform tax, even though not so vicious in principle, tends to 
force commerce into uneconomic and unsuitable routes. 

District of Columbia federal courts are not held to the require- 
ments of Article III of the Feperat, CoNnstTiTuTIon, and yet are 
considered as judicial in nature, as Congress, having exclusive legis- 
lative authority over the District, could impose non-judicial functions 
upon the courts, in addition to their judicial functions. O’Donoghue 
v. United States, supra. Hence in effect Article I, section 8, clause 
17 broadens rather than restricts the powers of Congress under 
Article III. It may well be argued that the exclusive regulatory 
power over commerce and the exclusive legislative authority over the 
District of Columbia complement each other and broaden rather than 
narrow the power of Congress when legislating for the District, as 
the instant case held. F. K. 


TAXATION — STATES — INTERSTATE COMMERCE — TAX ON CARA- 
VANS, AUTOMOBILES TRANSPORTED INTO STATE ON OwN WHEELS 
FOR RESALE.—A California statute, Catir. Stat. 1937, 2253, pro- 
vided for two license fees on automobiles transported on their own 
wheels for resale. The fees were, $7.50 for the privilege of using the 
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highways and $7.50 to defray the cost of administering the act. The 
statute divided the state into two zones and exempted movement 
within each of the zones from the fees. The fees were assessed only 
against those cars moving into the state from outside, and those 
moving between the two zones. Suit was brought to enjoin the en- 
forcement of this act. Held, that the statute is unconstitutional be- 
cause in its operation it discriminates against interstate commerce; 
the charge assessed bears no reasonable relation to the value of the 
privilege and the services rendered; and it was not shown that the 
practice of caravanning created such a traffic problem that the state 
was justified in exercising its police power to the exclusion of such 
traffic. Gray v. Ingals, 23 F. Supp. 946 (S. D. Calif. 1938). 

The above case raises, to an extent, the whole question of the power 
of the state to control and limit the use of its highways where, in so 
doing, it encroaches on the field of interstate commerce. The extent 
of this power has been often expressed. The state may not exclude 
vehicles entirely. Buck v. Kuykendall, 267 U. S. 307, 45 Sup. Ct. 
324, 69 L. ed. 623 (1925); Bush v. Maloy, 267 U. S. 317, 45 Sup. 
Ct. 326, 69 L. ed. 627 (1925); but it may limit the size, weight and 
of capacity of vehicles if such limitation is reasonable and non-dis- 
criminatory. Morris v. Duby, 274 U. S. 135, 47 Sup. Ct. 548, 71 
L. ed. 966 (1925); Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 
581, 76 L. ed. 1167 (1932). It may charge for the use and policing 
of its highways. Interstate Co. v. Blodgett, 276 U. S. 245, 48 Sup. 
Ct. 230, 72 L. ed. 551 (1928). Hendricks v. Maryland, 235 U. S. 
610, 35 Sup. Ct. 140, 59 L. ed. 385 (1915). Such charge may be a 
flat fee; Aero-Mayflower v. Georgia, 295 U. S. 285, 55 Sup. Ct. 349, 
79 L.. ed. 1439 (1935); or it may be on a mileage or capacity basis 
or, apparently on any reasonable and non-discriminatory basis. See 
Anderson, Future of State Regulation of Motor Vehicles (1938), 7 
Gro. Wasu. L. Rev. 1. It has recently been held, however, that a 
state may not go so far as to require a bond of $1,000 and a $10 
fee for the simple privilege of bringing a car into the state for resale. 
Park McLain v. Hoey, 19 F. Supp. 990 (N. C. 1937). It may not, 
under the guise of regulation, discriminate against interstate com- 
merce. South Carolina v. Barnwell Brothers, 303 U.S. 189, 58 Sup. 
Ct. 510, 82 L. ed. (adv. op.) 469, (1938). An excise tax imposed 
for the use of an instrumentality of interstate commerce cannot be 
upheld. Greyhound Lines v. McCarroll, 23 F. Supp. 985 (Ark. 
1938). A charge must be for services rendered or for privileges of- 
fered. Sprout v. South Bend, 277 U. S. 163, 169, 170. 48 Sup. Ct. 
502, 72 L. ed. 833 (1928), Interstate Co. v. Lindsey, 283 U. S. 183, 
186, 51 Sup. Ct. 380. 75 L. ed. 953 (1931), Postal Telegraph v. 
Richmond, 249 U. S. 252, 39 Sup. Ct. 265, 63 L. ed. 590 (1919). 
Mallory v. Alabama, 296 U. S. 261, 267, 56 Sup. Ct. 194, 80 L. ed. 
215 (1935). 

The Supreme Court of the State of Missouri has upheld a tax on an 
interstate bus line whose only operation in the state was a three mile 
run in the city of St. Louis, even though Missouri bus lines which 
operated only within the limits of municipalities were exempted from 
the tax. State v. Public Service Commission, 108 S. W. (2d) 116, 
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(Mo. 1937). The Idaho Supreme Court has upheld a caravanning 
statute which is an obvious discrimination against interstate commerce. 
Wallace v. Pfost, 65 P. (2d) 725, (Idaho 1937). 

The particular problem of caravanning is raised by regulatory tax 
legislation in several states. Catir. Stat., 1937, 2253. Nes. Laws, 
1935, ch. 131; N. M. Sesston Laws, 1935, ch. 56; IDAHO SECOND 
EXTRAORDINARY SEssions Laws, 1935, ch. 2. The California statute 
held to be invalid in Gray v. Ingels, supra, represents an attempt by 
the state to correct, by superficial changes, the defects of a similar 
statute of 1935, Cauir. Srat., 1935, 1453, 1454, which was held in- 
valid by the Supreme Court of the United States. IJngels v. Morf, 
300 U. S. 290, 57 Sup. Ct. 439, 81 L. ed. 653 (1937). The court 
found that the 1935 statute discriminated against interstate commerce 
and placed an unreasonable burden on it. To remedy the first of 
these objections, the statute of 1937 divided the state into two zones 
and assessed the charge on movement between the two zones as well 
as the interstate movement, but excluded the movement within either 
zone. The District Court found in Gray v. Ingels, supra, that, as a 
matter of fact, only a very small percentage of the total intrastate 
movement was between the two zones and, in its operation, the 
statute of 1937 discriminated against interstate commerce just as 
greatly as did the earlier one. To remedy the second objection to the 
1935 statute, the legislature changed the flat charge of $15 per car 
to two fees of $7.50 each. The act allocated $7.50 as a charge for the 
privilege of using the roads and $7.50 to defray the cost of adminis- 
tration of the act. The court did not allow the changed designation 
to circumvent its finding that the charge was far in excess of a rea- 
sonable one. The court found also that only about one and one-half 
percent of all cars moving into the state were travelling in caravans 
and that such a small volume did not constitute any particular traffic 
problem or menace to the public safety. 

It is interesting to consider in a comparison of Ingels v. Morf and 
Gray v. Ingels, that, in the former case, while Mr. Justice Stone 
tacitly approved the finding of the lower court that the statute dis- 
criminated against interstate commerce, his decision was based almost 
entirely on the unreasonableness of the charge. Judge Cosgrave, in 
the Gray case, commented on this fact and seemed to feel that the 
obvious discrimination of the statute was a stronger objection to it 
than the more arithmetic and argumentative ground of unreasonable- 
ness. It is perhaps pertinent to inquire whether Mr. Justice Stone be- 
lieved that pure discrimination, as such, was not sufficient to in- 
validate the statute or whether he felt that the charge was so unrea- 
sonable as to be invalid regardless of the discrimination. 

The New Mexico Caravanning Statute supra, was upheld by the 
District Court in Morf v. Bingaman and Piper v. Bingaman, 12 F. 
Supp. 755 (1935) and affirmed in Morf v. Bingaman, 298 U. S. 407, 
56 Sup. Ct. 756, 80 L. ed. 1245 (1936). The New Mexico statute 
differs from the California statute in two particulars. In the first 
place, it applies to all movement of cars in caravans whether intra- 
state or interstate. The only exemption is on cars already licensed 
and taxed by the state. This application seems to negative any objec- 
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tion of discrimination. In the second place, the fee is $5.00 for towed 
cars and $7.50 for those with drivers. The court found this to be 
a reasonable charge. While it has no apparent effect on the validity 
of the statute, the differentiation between fees for cars towed and 
driven would seem to be contrary, in effect, to the avowed purposes 
of the act. One of the strongly urged objections to caravanning is 
that cars when coupled together increase the traffic hazard. The 
normal effect of placing a heavier charge on driven cars would be to 
encourage the towing of cars, placing the statute in the anomolous 
position of promoting a condition which it intends to discourage. The 
differentiation in the fees seems to indicate that perhaps the primary 
purpose of the statute is not, as avowed, to create revenue and pro- 
mote public safety, but to exclude the undesirable indigents who are 
ordinarily hired as drivers in the caravans. 


It seems apparent that, as a matter of fact, there are two real and 
practical purposes which the caravanning statutes are designed to 
accomplish. The first, the exclusion of undesirable indigents, has 
been commented on above. The second is the exclusion of out of state 
competition from the local used car markets. It seems that the first 
object could be better accomplished by a direct attack on the problem 
through proper vagrancy laws. The second object seems to be clearly 
unconstitutional. This conclusion necessarily leads to the question 
whether any caravanning statute should be upheld. 


The Idaho Statute, supra, provides for a flat charge of $5.00 for 
each auto brought across the state line for resale. It does not apply 
to cars moving within the state or from within the state out. This 
statute seems to be clearly unconstitutional because it is a direct dis- 
crimination against interstate commerce. The Supreme Court of 
Idaho, however, upheld it in Wallace v. Pfost, supra, sidestepping the 
issue as to such discrimination. 

In the various cases on the caravanning statutes, the courts have 
seemed to limit their considerations to the statutes as they affect the 
caravans as instrumentalities of interstate commerce. It seems that 
some consideration should be given to the fact that they are, as well, 
merchandise being transported in interstate commerce since the stat- 
utes, generally, affect only those cars being transported for resale. 
Considered from this standpoint, would not the charges become dis- 
guised taxes on merchandise in interstate commerce and, as such, 
invalid ? 

It is apparent that caravan laws may be upheld if they are prop- 
erly drawn and applied. The state can assess reasonable charges, 
even against vehicles moving in interstate commerce, but the funds 
must be properly used and the charge cannot be an ordinary tax in 
disguise. The use, however, may appear from the statute itself, 
Morf v. Bingaman, supra, or from the actual use to which the funds 
are put. Clark v. Poor, 274 U.S. 554, 557, 47 Sup. Ct. 702. 71 L. 
ed. 1199 (1927). The charge may not discriminate against interstate 
commerce. It must apply to intrastate and interstate movement alike. 

If a statute is designed to meet a real and honest need for regula- 
tion of traffic or for compensation for the actual use of the state roads, 
and if it is phrased and applied in a reasonable and non-discriminatory 
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manner, there seems to be no valid objection to it on constitutional 
grounds. D. M. L. 


VETERANS—Wark Risk INSURANCE—INCONTESTABLE CLAUSE— 
CoNGRESSIONAL INTENT.—January 31, 1918, Stanley J. Patryas (re- 
spondent), then a soldier, purchased from the Government a $10,000 
yearly renewable War Risk Insurance contract, which he permitted 
to lapse for nonpayment of premium after his honorable discharge 
from the Army July 29, 1919. June 28, 1927, while a patient at a 
Veterans’ Government Hospital, he obtained reinstatement of his 
War Risk policy and immediately converted it into a five-year re- 
newable term policy upon which he paid premiums to June, 1932. 
Claiming total permanent disability, the veteran obtained, in the Dis- 
trict Court, a verdict and judgment on his converted policy. The jury 
fixed the date of permanent total disability as of 1924—a date three 
years before his policy was reinstated. The Court of Appeals affirmed. 
Held, that total permanent disability which existed prior to the time 
the insurance was in effect is no defense. U.S. v. Patryas, 303 U. S. 
314, 58 Sup. Ct. 551, 82 L. ed. 585 (1938). 

War risk yearly renewable term insurance, insurance granted to 
members of the armed forces and maturing on death or total and per- 
manent disability of the insured, was created by Act of Congress. 
40 Stat. 409 (1917), §300 World War Veterans’ Act, 1924, 38 
U.S. C. $511 (1934). This insurance was required to be converted 
or reinstated into United States Government insurance by July 2, 
1927. 40 Stat. 409 (1917), § 301 World War Veterans’ Act, 1924, 
38 U. S. C. §512 (1934). Ata later date Congress by statute pro- 
vided that “All such policies of insurance heretofore or hereafter 
issued shall be incontestable after the insurance has been in force six 
months from the date of issuance, except for fraud or nonpayment of 
premiums . . .: Provided further, That this section shall be deemed 
to be in effect as of Apr. 6, 1917.” 43 Stat. 627 (1924). Despite 
this provision the courts permitted the “no loss” theory to be inter- 
posed by the Government as a defense to suits on War Risk Insurance 
policies where the veteran was alleging total permanent disability. 
Anderson v. U. S., 36 F. (2d) 45 (C. C. A. 9th, 1929) ; Jordan v. 
U. S., 36 F. (2d) 43 (C. C. A. 9th, 1929); Starnes v. U. S., 13 F. 
(2d) 212 (E. D. Tex. 1926). The “no loss” theory admits total per- 
manent disability but contends that it existed prior to the time the 
insurance was in effect and that therefore the Government is not 
liable on the policy. These decisions are the result of the courts con- 
struing War Risk Insurance: (1) as commercial insurance, (2) by 
following the rulings of the War Risk Insurance Bureau, (3) by 
following an opinion of the Attorney General, and (4) by following 
a ruling of the Comptroller General. War Risk Insurance was 
treated as commercial insurance. Starnes v. U. S., supra; Davis v. 
U. S., 57 F. (2d) 871 (E. D. Va. 1932); cf. Birmingham v. U. S., 
4 F. (2d) 508 (C. C. A. 8th, 1925) ; Tomlinson v. U. S., 18 F. (2d) 
795 (Mont. 1926). The ruling of the War Risk Insurance Bureau 
provided: “If the insured became totally and permanently disabled 
before this policy was applied for it shall nevertheless be effective as 
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life insurance, but not as insurance against disability.” Bulletin No. 1, 
Oct. 15, 1917. The Attorney General stated: “In cases which have 
heretofore arisen in the courts, I have advised the bureau that the 
insurance is collectible if applied for within the time allowed, and 
before either total permanent disability or death has actually oc- 
curred, and hence is not defeated by the fact that the applicant was 
mortally ill. However, what is provided for is a contract of insurance 
against something that may happen, and not of indemnity for some- 
thing which has already happened. If no application has been made 
when death occurs, of course there is no insurance; and if total per- 
manent disability has been incurred a future application for insurance 
cannot cover it.” 31 Ops. of Att’y Gen. 534 (July 18, 1919). The 
Comptroller General ruled that, if a man was permanently and 
totally disabled at the time he applied for reinstatement of insurance 
or conversion of insurance, no matter if he had paid the premiums 
for ten or fifteen years, if the bureau was then to administratively de- 
termine that ten years before he had been permanently and totally 
disabled at the time he applied, the policy was not incontestable, the 
statute did not protect it, and the man would have no rights, or his 
beneficiary would have no rights, whichever was the case. 9 Comp. 
Gen. 291 (Jan. 16, 1930). Congress subsequently amended the sec- 
tion providing for incontestability to read “All contracts or policies 
of insurance heretofore or hereafter issued, reinstated, or converted 
shall be incontestable from the date of issuance, reinstatement, or 
conversion, except for fraud, nonpayment of premiums, or on the 
ground that the applicant was not a member of the military or naval 
forces of the United States . . . Provided further, That this section 
shall be deemed to be effective as of Apr. 6, 1917, and applicable from 
that date to all contracts or policies of insurance.” 46 Stat. 1001 
(1930), §307 World War Veterans’ Act, 1924, 38 U. S. C. $518 
(1934). Nevertheless the courts continued, on their former reason- 
ing, to allow the “no loss” defense. Hicks v. U. S., 65 F. (2d) 517 
(C. C. A. 4th, 1933); U.S. v. Stevens, 64 F. (2d) 853 (C. C. A. 
8th, 1933). The opinion of the Circuit Court of Appeals in the prin- 
cipal case, 90 F. (2d) 715 (C. C. A. 7th, 1937) is the only one in 
which the Government was denied the “no loss” defense. It finds 
support only in the following: a District Court opinion, Stevens v. 
U. S., 60 F. (2d) 159 (Minn. 1932), rev'd, 64 F. (2d) 853 (C.C. A. 
8th, 1933); (1933) 1 Gro. Wasx. L. Rev. 293; dicta, U. S. v. 
Chandler, 77 ¥. (2d) 452 (C. C. A. 5th, 1935); a dissent, U. S. v. 
Kaminsky, 64 F. (2d) 738 (C. C. A. 5th, 1933) ; and an opinion of 
a Circuit Court of Appeals which was reversed on rehearing, Hicks 
v. U. S., supra. 


The United States Supreme Court granted certiorari in the prin- 
cipal case. The sole question was, what did Congress intend when 
it used the words “. . . incontestable from the date of issuance, rein- 
statement or conversion, except for fraud, nonpayment of premiums, 
or on the ground that the applicant was not a member of the military 
or naval forces of the United States.” To determine congressional 
intent in the matter the court resorted to the hearings on the question 
before the House and Senate Committees and the reports of these 
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committees to their respective legislative bodies. H. R. 10381, 71st 
Cong. 2d Sess., Hearings Senate Committee on Finance, at 90; H. R. 
Rep. No. 874, 71st Cong. 2d Sess., at 15; Sen. Rep. No. 1128, 71st 
Cong. In recommending the acceptance of the incontestable provision 
both committees in reporting to their respective houses used identical 
language. The House Committee reported: “It is appreciated that 
this is a broad provision, but it was felt that it was necessary in order 
to do justice to the veterans, to place this insurance on a parity with 
commercial insurance companies, and to overcome decisions of the 
Comptroller General which practically nullify the section as it now 
exists.” 

It is submitted that the Court reached the proper conclusion in the 


instant case and that if the result reached is not desirable it is a matter 
for legislative action. H. S. M. 





